IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-60755
(Summary Cal endar)

JOHN CLARK W LLI S,
Petiti oner,

ver sus

UNI TED STATES PAROLE COWM SSI ON,
Respondent .

Appeal fromthe Determ nation
of the United States Parol e Conm ssion
(18 USC 4106 A)

June 1, 2001
Bef ore H G3 NBOTHAM W ENER, and BARKSDALE, Circuit Judges.
PER CURI AM !

John dark WIllis (“WIIlis”) appeals his release-date
determnation by the United States Parole Comm ssion (the
“Conm ssion”). WIllis asserts several clains, including one
alleging legal error by the Comm ssion in refusing to depart bel ow

his Cuidelines sentencing range. Concluding that we |ack

IPursuant to 5TH Cir. R 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in 5THCGr. R 47.5. 4.



jurisdiction to review the departure claim we dismss WIlis's
appeal of that issue. Finding no reversible error after review ng
his remaining clains, we affirmthe Conmm ssion’s determ nation.
| .
FACTS AND PROCEEDI NGS

WIllis was arrested in June 1994 by officers of the Mexican
Federal Judicial Police after heroin was di scovered on his person
and in his luggage at the airport in Mexico Cty. According to
WIllis, an ex-Marine, his journey to Mexi co began i n Chi cago, where
he provi ded security for various nightclubs. WIllis was initially
approached at one of the clubs by soneone known as “M. Colin” who
purported to recruit WIlis to work as a bodyguard for nusica
groups in Thail and. WIllis accepted the offer, obtained a
passport, received plane tickets (along with $3000 in cash), and
flew to Thail and.

When WIllis arrived in Thail and, individuals known to hi monly
as “Mchael” and “Tony” net himat the airport and checked himinto
a hotel. Several days later, Mchael and Tony arranged for WIllis
to fly to Phuket for a “neeting” about the bodyguard assi gnnent.
Shortly after WIllis arrived in Phuket, however, all pretense was
dropped and he was told to transport a package to CGuatenal a or el se
“figure out how you' re getting honme, if you get hone.” WlIllis
suspected that he was being asked to carry drugs, but neverthel ess
agreed to do as he was told.

WIllis was to fly from Bangkok to Guatemala by way of

2



Ansterdam he was to be paid $500 on arrival in Guatemal a and
$10,000 on his return to Bangkok. The flight from Arsterdam to
Guatemal a stopped in Mexico Cty, where WIIlis deplaned and his
“nervous” appearance caught the attention of the Mxican police.
When WIlis was approached by the police and asked to acconpany
themto their office so that his luggage could be searched, WIllis
vol unt eered that he was carrying drugs of an unknown kind that were
hi dden in a false conpartnent in his |uggage and in specially nade
underpants that he was wearing. A search of the luggage and
underpants led to the discovery of 6.877 kilograns of heroin.
During WIIlis's interrogation, the Mexican police struck him
several tinmes in the back wth the butt of an M16 rifle.

WIllis was arrested and charged with introduction and
transportation of heroin into Mexico. Al though he initially
admtted his possession of illegal drugs to the Mexican
authorities, WIlis subsequently argued at trial on the advice of
his Mexican counsel that the substance he was carrying was not
heroin and that the Mexican police did not find any illegal
substance in his possession when they searched himat the airport.
The Mexi can court credited WIlis’ s original incul patory statenent,
convicted him of the charge, and sentenced him to ten years’
i npri sonnent .

WIllis served nore than five years of his sentence in a
Mexi can pri son. During his incarceration in Mxico, WIllis was
subjected to what the Commi ssion itself describes as a “severe
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abuse situation,” including denial of food and nedical treatnent,
const ant demands by the prison authorities for paynent to “protect”
him from threats against his life by other prisoners,? and an
internationally reported 28-hour prison riot by inmates on
Christmas Eve 1998, during which WIlis was held at gunpoint by
inmates attenpting to escape fromthe prison.

After serving nore than one-half of his ten-year sentence in
Mexico, WIlis was finally transferred to the United States
pursuant to a prisoner transfer treaty.? Following WIIlis’'s
transfer, the Comm ssion concluded, pursuant to 18 U S.C. 8§ 4106A,
that WIllis should serve the full termof his ten-year sentence.
More specifically, the Conm ssion determned that a 121-to-151-
nmont h sentenci ng range was appropriate, and ordered a rel ease date
after 120 nonths, to be foll owed by a 60-nonth period of supervised
rel ease. Wllis tinmely appeals the Comm ssion’s release-date
determ nation

.
ANALYSI S
A.  Standard of Review

We decide an appeal of a release-date determ nation by the

2Wllis's mother estinmates that over the course of her son's
five-year inprisonnment in Mexico, each nonth she paid $300 to $600
requested by the prison director to “protect” her son’s life, in
addition to paying thousands of dollars in “cell rental” and
“renovation” costs.

3See Treaty on Execution of Penal Sentences, Nov. 25, 1976,
US -Mx., 28 US T. 7399, T.1.A S. No. 8718.
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Commi ssi on as though the determ nati on had been a sentence i nposed
by a United States district court.* Accordingly, we have no
jurisdiction to review a refusal to depart bel ow the Guidelines
sentenci ng range unless the Comm ssion based its decision not to
depart on an erroneous belief that it |lacked the authority to do
so.°®
B. Refusal to Depart for Severe Abuse or Torture

WIllis contends that the Conm ssion erroneously believed that
it lacked the authority to depart downward fromthe QGuidelines on
the basis of the “severe abuse” that the Comm ssion itself found
that he suffered while incarcerated in Mexico.® More specifically,
WIllis argues that the Comm ssion denied his request for a downward
departure wunder the mstaken belief that only a finding of
“torture” or its equivalent would permt departure. We nust
di sagr ee.

The Sentencing Guidelines permt departure if mtigating or
aggravating circunstances have not been adequately taken into
consideration by the GQuidelines thenselves.’ Congress has

explicitly identified the “harsh treatnent” nmeted out in foreign

418 U.S.C. § 4106A(b)(2)(B)

SUnited States v. Valencia-Gonzales, 172 F.3d 344, 346 (5th
Cr. 1999).

Al t hough WIlis raises several issues on appeal, we are
convinced after a thorough review of the |law and the record that
only this one has enough nerit to warrant discussion.

718 U.S.C. § 3553(b).



prisons as one such circunstance:

Because the conditions in foreign prisons and the
treatnent of persons arrested by foreign authorities may
vary considerably fromthe conditions in federal prisons
and the treatnent of persons arrested in this country, it
can be expected that the Parole Conm ssion wll have to
deci de what inpact harsh treatnent in another country
shoul d have upon the Parol e Conmm ssion's determ nations
on i npri sonnent and supervi sed rel ease. |f, for exanple,
the Parol e Comm ssion finds that the prisoner was abused
when interrogated, the Parole Conmm ssion could use that
fact to justify a period of inprisonnment at the bottom of
the [Quideline range. |If the Parole Conm ssion finds
that a prisoner who transfers to the United States had
been tortured in the sentencing country, fromwhich the
prisoner transfers, then that finding could be a basis
for the Parol e Comm ssion to depart bel ow the applicable
[ G ui del i ne range.?

The Conmm ssion’s own Rules and Procedures Manual el aborates that

“[a] downward departure may be warranted in the case of torture .

or other severe abuse (including inhumane prison conditions[,]”

and explains that “cases of severe abuse (especially where

permanent physical or psychological injury is inflicted) may

warrant a decision below the [Guidelines just as in the case of

torture.”® The Rules and Procedures Manual distinguish “torture”
and “severe abuse” on the basis of whether the infliction is
“officially instigated,” and not on the basis of the nmagnitude or
i nci dence of the pain and suffering.?°

In the instant case, the Conm ssion considered a downward

8See 134 Cong. Rec. 33,302 (COct. 21, 1988).

°U. S. Parol e Conm ssion, Rules and Procedures Manual, Appendi x
9, chapter 5, part k, at 340-41 (1996) (enphasis added).

01 d. at 340.



departure, but declined to grant one. The transcript of the
col l oquy between counsel for WIIlis and the hearing exam ner
produces substantial anbiguity on the question and is thus
i nsufficient to answer definitively whether the exam ner under st ood
that he could depart fromthe Quidelines on the basis of “severe
abuse” as well as torture. Any msunderstanding on the part of
the exam ner, however, is irrelevant because in reviewng the
exam ner’s determ nation, the Conm ssion’s Legal Ofice expressly
noted that “cases of ‘severe abuse’ nmay warrant a decision bel ow
the [Juidelines, as in the case of torture.”

It is thus apparent to us that the Conmm ssion believed —
correctly —that both “torture” and “severe abuse” permt, but do
not require, a departure from the QCuidelines. Accordi ngly, the
Comm ssion’s discretionary decisionto decline WIllis’ s request for
a downward departure 1is unreviewable. When the Conm ssion
understands that it has the authority to depart from the
Qui del i nes, but determ nes that the case at hand does not warrant
departure, we may not “second guess” or otherw se question the
Commi ssion’s decision, even if we m ght have chosen differently had
the initial decision been ours to make.

1For exanple, the examiner’'s statenment that WIIlis's
“conditions during the course of his confinenent . . . neet the
| evel of severe abuse rather than torture” nmay be read to suggest
that a finding of “severe abuse” is insufficient to justify a
downwar d departure.



CONCLUSI ON
For the reasons explained above, WIIlis's appeal of the
Comm ssion’s refusal to grant his request for a downward departure
fromthe Guidelines is DISM SSED for |ack of jurisdiction and the

Commi ssion’s determnation is AFFIRMED in all other respects.



