IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-60814

SOUTHWESTERN BELL TELEPHONE COVPANY,

Petiti oner

El ai ne CHAQ, Secretary of Labor,
United States Departnent of Labor, and
Cccupational Safety and Heal th Revi ew Conm ssi on,

Respondent s

Appeal fromthe COccupational Safety and Health Revi ew Conmm ssion
No. 98-1748

Novenber 15, 2001
Before KING Chief Judge, and DUHE and BENAVI DES, Circuit Judges.
PER CURI AM ~
In this safety regulation violation case, the defendant,
Sout hwestern Bel |l Tel ephone Conpany, appeals the orders of the

Cccupational Safety and Health Review Conm ssion finding three

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5THCGR R
47.5. 4.



vi ol ations of regul ations and assessing penalties. For the
foll ow ng reasons, the orders are AFFI RVED
| . FACTUAL AND PROCEDURAL BACKGROUND

In 1998, the Cccupational Safety and Health Adm nistration
(“OSHA") inspected a Sout hwestern Bell Tel ephone Conpany
(“Sout hwestern Bell”) excavation work site in Texas, pronpting
the Secretary of Labor (“Secretary”) to cite the conpany for
safety violations pursuant to three OSHA regulations: 29 C F. R

§8 1926.651(k) (1), 1926.652(a)(1), and 1926.1053(b)(1) (1995),?

18§ 1926.651(k) (1) reads as foll ows:

(1) Daily inspections of excavations, the adjacent
areas, and protective systens shall be nmade by a
conpetent person for evidence of a situation that could
result in possible cave-ins, indications of failure of
protective systens, hazardous atnospheres, or other
hazardous conditions. An inspection shall be conducted
by the conpetent person prior to the start of work and
as needed throughout the shift. Inspections shall also
be made after every rainstormor other hazard

i ncreasi ng occurrence. These inspections are only
requi red when enpl oyee exposure can be reasonably
anti ci pat ed.

8§ 1926.652(a)(1) reads, in relevant part, as foll ows:

(1) Each enpl oyee in an excavation shall be protected
from cave-ins by an adequate protective system...
except when .... (l) Excavations are nade entirely in
stable rock; or (ii) Excavations are less than 5 feet
(1.52min depth and exam nation of the ground by a
conpet ent person provides no indication of a potenti al
cave-in.

§ 1926.1053(b)(1) reads as foll ows:

(1) Wen portable | adders are used for access to an
upper | anding surface, the | adder side rails shal
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promul gated under the Cccupational Safety and Health Act of 1970
(the “Act”), 29 U. S.C. 88 651 et seq. (1994). The Secretary
i ssued his citation based on three types of violations: (1)
failure to adequately inspect the work site; (2) failure to
prot ect enpl oyees fromcave-ins (shoring); and (3) failure to
extend a | adder sufficiently above the excavation surface. The
Secretary concluded that all three of these violations were
“serious” for the purposes of the Act, neaning the hazards they
produced could result in serious physical harmor death, and
proposed civil penalties totaling $ 4950 pursuant to 29 U S.C. §
666(j ).

Sout hwestern Bell contested the violations and penalties to
the Occupational Safety and Heal th Revi ew Conm ssion (the
“Conmm ssion”), which then conducted a Conm ssion hearing. At
that hearing, an admnistrative |aw judge (“ALJ”) held that
Sout hwestern Bell did in fact violate the three safety
regul ations. He reduced the |adder violation penalty, however,

and assessed fines totaling $ 4200. The Conmi ssion then

extend at least 3 feet (.9n) above the upper |anding
surface to which the ladder is used to gain access; or,
when such an extension is not possible because of the

| adder’s length, then the | adder shall be secured at

its top to a rigid support that will not deflect, and a
graspi ng device, such as a grabrail, shall be provided
to assi st enployees in nounting and di snmounting the

| adder. In no case shall the extension be such that

| adder defl ection under a |load would, by itself, cause
the ladder to slip off its support.
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conducted an additional “directed” review of the shoring and
i nspection violations and affirnmed the ALJ' s findings and
penalties.? Southwestern Bell now tinely petitions this court
for review of the Conmission’s final order and the $ 4200 in
penalties. This court has jurisdiction to review the final
orders of the Conmission. See 29 U S.C. § 660(a).

The followi ng chain of events regarding the excavati on and
its hazardous conditions are uncontested by the parties.
Sout hwestern Bell hired an excavator to dig a trench. The
trench, at conpletion, was nore than five feet deep. Two non-
supervi sory Sout hwestern Bell workers, M. Santana and M. Garza,
were to work in the trench. A supervisor, M. Beck, was at the
trench site initially but did not wwtness its final conpletion.
Upon conpl etion of the trench, Santana called Beck to warn that
the trench was deeper than expected and that it woul d need
shoring or reinforcenent, according to the excavator. Supervisor
Beck told the workers to keep working and did not return to | ook
at the trench. The trench was not shored at any tinme by
Sout hwestern Bell. During work in the trench, a | adder was
pl aced extending only 1.3 to 1.4 feet above the trench surface.

There is no evidence that any accidents befell Santana or Garza,

2 The ALJ's findings as to the ladder violation and its
penalty were not reviewed additionally by the Comm ssion but
becane the final order of the Comm ssion pursuant to 29 U S.C. 8§
661(j).



the two enpl oyees exposed to the trench and | adder conditions
during the single-day excavati on.
1. STANDARD OF REVI EW
We defer to the Comm ssion’s findings of fact as
“conclusive” to the degree that there is “substantial evidence on
the record considered as a whole” to support those findings, even
where we could reach a different result de novo. 29 U S. C 8

660(a). See also Kelly Springfield Tire Co., Inc. v. Donovan,

729 F.2d 317, 321 (5th Gr. 1984). W defer to the Comm ssion’s
conclusions of law, including interpretation of any rel evant
statutory provisions, to the degree that they are not “arbitrary,
capricious, an abuse of discretion, or otherwi se not in
accordance with law'. 5 U S. C. § 706(2)(A) (1996). W review
the Comm ssion’s interpretation of regulations pronul gated under
the Act deferentially unless such interpretation is “unreasonabl e

or inconsistent wwth the regulation’s purpose”. RSR Corp. v.

Brock, 764 F.2d 355, 365 (5th Cr. 1985) (internal quotation and
citation omtted).
[11. DI SCUSSI ON
A. Conpetent Person to | nspect
To establish a prima facie case of regulatory violation, the
Secretary nust prove that (1) the standard applies; (2) the
enpl oyer failed to conply; (3) enployees had access to the

condition causing the violation; and (4) the enpl oyer had act ual



or constructive know edge of the violation. See, e.qg., NY.

State Elec. & Gas Corp. v. Sec'y of Labor, 88 F.3d 98, 105 (2d

Cir. 1996). Southwestern Bell contends that it conplied with the
i nspection regulation, and thus conmtted no violation, because a
conpetent person inspected the excavation site. Inspection of an
excavation, under 8§ 1926.651(k) (1), requires that a “conpetent
person” inspect the excavation site “prior to the start of work
and as needed throughout the shift, as well as after rainfall or
ot her hazard increasing event.” § 1926.651(k)(1). Another
regul ation further defines a conpetent person as “one who is
capabl e of identifying existing and predictable hazards in the
surroundi ngs, or working conditions which are unsanitary,
hazardous, or dangerous to enpl oyees, and who has aut horization
to take pronpt corrective neasures to elimnate them” 29 CF. R
8§ 1926. 650 (1995). The Comm ssion interpreted those regul ations
together plainly to require that a conpetent person nust have
sufficient authority to renedy violations. The Conm ssion
further held that the two non-supervisory workers, Garza and
Santana, did not in fact have this authority. The Conm ssion
reasoned that, although Santana and Garza “‘ shared
responsibility’ for safety at the work site, they |acked the
requi site authority to abate hazards”, and thus were not
conpetent persons to inspect the specific trench site in the
instant case. Oder of the Cccupational Safety and Heal th Revi ew
Comm ssion (“Commin Order”), at 4-5 (Sept 27, 2000).
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In so doing, the Conmm ssion rejected Southwestern Bell’s
contention that evidence, including the testinony of a
Sout hwestern Bel |l regi onal manager that enpl oyees coul d decline
unsafe work individually, indicated that Santana and Garza had
sufficient authority to renedy exposure to work hazards. The ALJ
i kewi se considered and rejected evidence regardi ng Santana’ s and
Garza' s exposure to a training video, which nerely asserted that
it was designed to ensure that all Southwestern Bell enployees
were “conpetent” on safety issues. The Conm ssion took note of
the fact that one of the workers called his supervisor, Beck, to
report to her that an excavator indicated that the trench woul d
need shoring because it exceeded five feet. The Comm ssion
further noted that when Beck then ordered the workers into the
trench nonet hel ess, the workers conplied, despite the fact that
the trench was never shored. The Comm ssion concluded that if
the workers had the requisite authority to abate hazards, they
woul d not have sinply returned to work in the potentially unsafe
condition. The Comm ssion then confirmed what Sout hwestern Bel
had al ready conceded, that as the workers’ supervisor, Beck did
in fact have such authority, and was thus conpetent to inspect.
See Commin Order, at 4-5.

It is true that the Comm ssion has found a non-supervisory

wor ker to be of conpetent status. See, e.q., Sec'y of Labor v.

Rawson Contractors, Inc., No. 99-0018, 2000 W. 557314, at *6

(OS.HRC My 8 2000) (finding hourly, non-nmanagenent enpl oyee
7



conpetent to inspect excavation where enployee had “twenty years
experience in trenching and excavation operations”). However,

the Comm ssion also frequently disqualifies even supervisory

wor kers, such as forenen, from conpetent status because the
Commi ssion will not take authority as a per se qualification to
i nspect, but interprets that a “conpetent person” requires
sonething nore in the way of special training as to the safety

requi renents of the task at hand. See, e.qg., Sec’'y of Labor v.

Westar Mech., Inc., Nos. 97-0226, 97-0227, 2000 W. 1182858, at

*1, 6-7 (O S . HRC Aug. 14, 2000) (finding neither president and
owner, nor foreman of conpany, conpetent absent their “specific

training in”, or know edge about, “soils analysis” and the *use

of protective systens”); Sec'y of Labor v. Bruschi Bros., Inc.,
No. 96-0681, 1997 W. 580798, at *5 (O S.HR C Sept. 17, 1997)
(denying “foreman” conpetent person status to test a fifteen-foot
trench). Considering the Comm ssion’s past interpretations of
what conprises a conpetent person for the purpose of inspections,
the Comm ssion’s determ nation here that a conpetent person
required authority to remedy hazards is not unreasonable. Nor
can that interpretation be said to be contrary to the Act’s

pur pose of protecting workers from hazards at work sites.
Moreover, the Comm ssion’s finding that neither Santana nor Garza
had the requisite authority to abate hazards, and therefore could
not conduct inspections as conpetent persons, is supported by
substantial evidence in the record as a whol e.
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B. I nadequate | nspection

The Comm ssion held that Beck did not in fact perform an
adequate inspection at the work site, and thus that the conpany
violated 8§ 1926.651(k)(1). The Comm ssion interpreted the
regul ation by its plain neaning. That regulation requires daily
i nspection of work sites “prior to the start of work and as
needed t hroughout the shift”, including after every “hazard
i ncreasi ng occurrence”. 8 1926.651(k)(1). The Conm ssion
concluded fromthe regulation’s plain neaning that Beck should
have inspected the trench after conpletion and prior to the
workers entering it. See Commn Order, at 4-5. Such plain
meani ng interpretation is not unreasonable, arbitrary, or
contrary to the safety purposes of the Act.

The Comm ssion then found that, although Beck had been at

the trench site originally, she left the work site before the

trench was conpleted, and thus could not have inspected it

adequately to satisfy the plain requirenent of § 1926.651(k)(1).

The Comm ssion further noted that the call nmade by Santana to

Beck after she had left the work site, in which he relayed the

excavator’s warning regarding the need for shoring, indicated
that Beck knew the trench required an inspection upon conpletion
and that her presence at the trench at any prior point was
insufficient. These findings reflect and affirmthose of the

ALJ. See Commin Order, at 4-5. The ALJ held that “Beck did not



see and, therefore, could not have inspected the finished trench
prior to the start of work. The violation is established.”
Order of Adm nistrative Law Judge (“ALJ Order”), at 3 (Aug. 20,
1999).

Sout hwestern Bell contends that Beck’s attendance at the
site “inches” before the trench was conpleted, as well as Beck’s
observance of a pipe Beck felt provided adequate support under
the circunmstances, constitutes sufficient inspection to satisfy 8
1926. 651(k)(1). The Comm ssion di sagreed based on its reasonabl e
plain interpretation of the regulation to require inspection
after conpletion of the trench. Substantial evidence in the
record indicates Beck failed to inspect the trench after
conpletion. Moreover, evidence indicates Beck ignored an
intervening alert that the trench was potentially hazardous
W t hout shoring. The Conm ssion’s decision that the inspection

viol ation occurred was based on substantial evidence.

C. Prima Facie Know edge of the Serious Violations; Southwestern
Bell’ s Affirmati ve Def ense of Enpl oyee M sconduct

Sout hwestern Bell contends that the Comm ssion erred in (1)
finding that the Secretary had properly inputed know edge of the
violations to Southwestern Bell as part of its prinma facie case;
and (2) that the Comm ssion erred in finding that Southwestern
Bell had not made out an affirnmative defense of enpl oyee
m sconduct. \Wen there has been a violation of any specific OSHA

regul ation, such as the three violations in the instant case,
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such violation constitutes violation of the “special duty clause”
of the Act, 29 U S.C. 8 654(a)(2).® In order to inpart liability
to an enployer for a violation of the special duty clause, the
Secretary nust prove that an enployer had know edge of the

violation as part of its prima facie case. See, e.qd., Trinity

| ndus. v. Cccupational Safety and Health Review Conm n, 206 F.3d

539, 542 (5th Cr. 2000) (“Know edge is a fundanental el enent of
the Secretary of Labor’s burden of proof for establishing a
violation of OSHA regulations.”). To prove the know edge

el emrent, “the Secretary nust show that the enpl oyer knew of, or

W th exercise of reasonable diligence could have known of the
non-conplying condition.” 1d. |In order to determ ne whet her
such know edge exists, the Comm ssion and courts of appeals have
| ooked to evidence of the enployer’s “safety progrant, as did the
Commi ssion in this case. Such evidence is used to determne if
the enpl oyer’ s reasonable diligence in conmunicating safety rul es
and regul ations and the inportance of conpliance to its

enpl oyees, as well as in diligently disciplining enployees for

vi ol ations, forecloses inputation of know edge of an individual

violation to the enployer. See, e.q, Horne Plunbing & Heating

3 The special duty clause requires that “[e]ach enpl oyer
... shall conply with occupational safety and heal th standards
promul gated under this chapter.” 29 U S.C. 8 654(a)(2). This is
in contrast to the “general duty clause,” which requires that
every enpl oyer “shall furnish to each of his enpl oyees enpl oynent
and a place of enploynent which are free fromrecogni zed hazards
that are causing or are likely to cause death or serious physical
harmto [its] enployees.” 29 U S.C 8§ 654(a)(1).
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Co. v. Qccupational Safety & Health Review Commin, 528 F.2d 564,

569-71 (5th Gr. 1976) (exam ning an enployer’s safety program
and finding that the enpl oyer’s programwas adequately diligent
to prevent inputation of know edge of a violation to the

enpl oyer). Analysis of an enployer’s safety programto determ ne
whet her an enpl oyer had the requisite know edge typically

i ncl udes exam nation of the follow ng types of evidence: the

enpl oyer’s instruction of enployees regardi ng safety regul ati ons,
enpl oyer safety policies, and conpliance procedures via its

di ssem nation of safety manual s and hol di ng of training sessions;
the enployer’s nonitoring of safety rule conpliance; and the

enpl oyer’s history of sanctioning of workers that fail to conply

wth regul ations and policies. See, e.qd., Horne Plunbing, 528

F.2d at 569 (quoting Nat’'l Realty & Constr. Co., Inc. V.

Occupational Safety & Health Review Commin, 489 F.2d 1257, 1266

(D.C. Cr. 1973)) (internal quotation omtted).

Sout hwestern Bell’s claimthat the Conm ssion inproperly
shifted the burden to the enployer regarding proof of adequacy of
its safety programas a neans of relieving the enployer from
liability derives fromthe fact that the Conm ssion and courts of
appeal s, including this one, have recogni zed an affirmative
def ense of enployee m sconduct avail able to enployers. See,

e.qg., H.B. Zachry Co. v. COccupational Safety & Health Revi ew

Commin, 638 F.2d 812, 818-19 (5th Gir. Unit A Mar. 1981)
(applying the affirmati ve defense and affirm ng Comm ssion

12



finding that enployer had failed to nake it out). The enpl oyee
m sconduct defense is typically established by an enpl oyer
bringing forth the sane evi dence regardi ng the adequacy of its
safety program such as evidence of training sessions attended by
an enpl oyee, that is exam ned to determ ne whether the Secretary
has proven knowl edge as part of its prima facie case.* N.Y.

State Elec., 88 F.3d at 106-110 (“We note that under the

Commi ssion’s precedent, ... the Secretary’s prima facie case and
t he enpl oyer’ s unprevent abl e conduct defense both involve an
identical issue: whether the enployer had an adequate safety
policy.”). Southwestern Bell clains, therefore, that by
requiring it to conme forth with evidence regardi ng the adequacy
of its safety program the Comm ssion erred by shifting the
burden to Sout hwestern Bell and requiring it to first prove its
affirmati ve defense where, instead, the Secretary should have
been required to bring forth the sane types of safety program
evidence to establish, as part of the case in chief, that

Sout hwestern Bel|l had know edge of violations due to a | ack of
safety diligence. However, on appeal, in determ ning whether the

Commi ssion erred in finding that the Secretary properly

4 Four elenments the enpl oyer nust show to establish the
enpl oyee m sconduct defense have been recogni zed by the
Comm ssion and courts of appeals, including that the enpl oyer:
(1) established a work rule to prevent the violative conduct; (2)
adequately communicated this rule to its enpl oyees; (3) took
steps to discover non-conpliance; and (4) effectively enforced
safety rules when violations were discovered. E.g., NY. State
Elec., 88 F.3d at 106 (citations omtted).
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est abl i shed Sout hwestern Bell’s knowl edge of the safety
violations as part of its prima facie case, or in determning
whet her Sout hwestern Bell failed to make out its affirmative
def ense of enpl oyee m sconduct, this court is faced with a single
inquiry. Because this court disposes of both issues by exam ning
the Comm ssion’s factual finding that Southwestern Bell had an
i nadequat e safety program under the circunstances, see id., this
court nust only determ ne whether that finding regarding the
i nadequacy of the safety programis supported by substanti al
evidence in the record as a whole.?®

The Conmm ssion held that, under established Comm ssion
precedent, it would not consider evidence establishing that
Sout hwestern Bel |l maintained a safety program adequate only in
“general” sufficient to find that Southwestern Bell |acked

i nputed know edge of the violations. Conmin Oder, at 6-7, n.4

(citing Sec’y of Labor v. Hamlton Fixture, No. 88-1720, 1993 W

127949 (O S.H R C Apr. 20, 1993)). Rather, the Conm ssion
determ ned that it was appropriate under the circunstances to
requi re that Southwestern Bell should have effectively

comuni cated and enforced the inspection and trenching safety

5> We note that while the ALJ considered safety program
evi dence under an affirmative enpl oyee m sconduct defense, the
Comm ssion only addressed such evidence as dispositive of prinma
facie inmputed knowl edge. Both found the enployer’s safety
program especially with respect to comruni cation to Beck
specifically regarding trenching hazards, inadequate under the
circunstances. See ALJ Oder, at 4; Commin Order, at 5-8.

14



rules specifically at issue in this case nore diligently. See id.
This court has simlarly interpreted that the | evel of adequacy
the Comm ssion may require of a safety programto relieve an

enpl oyer of liability for a serious safety violation can include

the requirenent that “all feasible steps were taken [by an

enpl oyer] to avoid the occurrence of the hazard”. H. B. Zachry,

638 F.2d at 818-20. This court has declined, therefore, in the
context of a clained affirmative enpl oyee m sconduct defense, to
relieve an enployer of liability where a general safety program
exhi bited deficiencies in conmmunication regarding specific
violations at issue, or as to the enpl oyee who commtted the
violation. 1d. This court has only limted the |evel of
adequacy that mght be required in a determ nation of whether the
adequacy of a safety program m ght permt a conpany to escape
liability by ruling that safety neasures denmanded nust not be
unnecessarily burdensone or wholly infeasible. See Horne
Pl unbi ng, 528 F.2d at 569-71 (finding requirenent that sole
proprietor would need to personally supervise forenmen at every
monment of an excavation infeasible, where the proprietor had an
extensive history of training foreman and of supplying shoring
material to excavations as a matter of course, but acknow edgi ng
that “cl ose supervision” can be warranted in sone, albeit
relatively few, cases).

I n assessing Southwestern Bell’s safety program the
Comm ssion noted testinony by the OSHA conpliance officer that he

15



consi dered Sout hwestern Bell’'s safety program “adequate” in
general. Commin Order, at 5. The Conm ssion noted evidence that
one of the trench workers was given annual training regarding
excavation and trenching. It noted testinony that work site
supervisors were required to conduct “nonthly safety neetings”
for non-supervisory enployees and required to observe each worker
tw ce per nonth to evaluate performance. 1d. at 5-6. The

Comm ssion further noted evidence that a regional safety manager
visited the supervisors to review safety records to nake sure

that the supervisors were conplying with the plan, conducting

their safety neetings, conducting their observations ", as well
as that the safety nmanager conducted “‘observations in the field
with the technicians’ (non-supervisory crew nenbers such as
Santana and Garza).” Commin Order, at 6. The Conmm ssion then
found that, “[a]lthough [Southwestern Bell] had a safety program
and conducted site visits, there is no evidence that either the
programor the visits pertained to enforcing the conpetent
persons’ obligation to performtrench inspections.” 1d. The
Comm ssion further held that, under the circunstances,
Sout hwestern Bell had not taken “reasonabl e nonitoring steps
regarding its site supervisor’s conpliance with protective system
requi renents” as to shoring. 1d. at 9. The Conmm ssion thus held
that the enployer had not engaged in sufficient safety diligence
to prevent the violations at issue. The Comm ssion concl uded
t hat know edge could be inputed to the conpany and the conpany

16



shoul d be held liable for the three serious violations. These
findings are based on substantial evidence in the record as a
whol e.

Sout hwestern Bell relies on two cases that it contends are
controlling to argue that it should not be liable. In those
cases, the Conmm ssion found a safety program adequate to all ow an
enpl oyer to escape liability based on the program s general

adequacy. See Sec’'y of lLabor v. Brand Scaffold Builders, No. 00-

1331, 2001 W 118562, at *4-5 (O S.HRC Feb. 5 2001) (finding
a safety programsufficiently adequate to relieve an enpl oyer of
liability based on the existence of safety manuals, training
sessions, nonthly conferences, and on evidence that the enpl oyee
who violated the rule attended the training sessions); Sec'y of

Labor v. Field & Assocs., Inc., No. 99-1951 , 2001 W 138962, at

*2-5 (0OS.HR C Feb. 12, 2001) (finding an adequate safety
program based on rules communicated via witten safety policies,
the existence of a video on fall protection, safety neetings, and
random safety inspections conducted by the enployer). These two
cases establish, however, only that the Comm ssion, in this case,
coul d have reasonably consi dered evidence of Southwestern Bell’s
general safety program and periodic nonitoring efforts adequate
under the circunstances.

The Comm ssi on, however, disagreed. The Conmm ssion’s
interpretation that the adequacy of a safety program demanded
evi dence of nore effective nonitoring of the rules in question

17



and their comunication to Beck is not arbitrary or contrary to
the Act’s purpose to prevent violations. This is especially true

inlight of this court’s holdings in H B. Zachry and Horne

Pl unbi ng, indicating that the Comm ssion may find deficiencies in
a safety programspecific to the violations, and that it my
requi re evidence of reasonably hei ghtened nonitoring as part of
its determnation that the conpany could not escape liability for
its violations. The Comm ssion did not ignore Southwestern
Bell s evidence regarding its general safety neetings, training
sessions, or periodic site visits. The Comm ssion chose to focus
instead on the need for nore aggressive nonitoring. Based on the
absence of such nonitoring, along with the fact of Beck’s
violation of safety regulations, the Comm ssion determ ned that
the record as a whole failed to indicate a safety program
adequately diligent in conmunicating and enforcing rules
regardi ng trench inspection and shoring, and thus that know edge
shoul d be inputed to the conpany and the conpany could not escape
liability. This decision is supported by substantial evidence in
the record as a whole. The Conm ssion’s decision that

Sout hwestern Bell’s safety programwas i nadequate with respect to
ensuring proper trench inspection, shoring, and | adder placenent
is |ikew se supported by substantial evidence in the record.

D. Seri ous Ladder Viol ation

18



Sout hwestern Bell contends that the | adder violation, under
§ 1926. 1053(b) (1), was not “serious”, but “de mnims” as a
matter of |aw, because it was unlikely to occur. Southwestern
Bell contends, therefore, that the Comm ssion erred in assessing
a $ 600 penalty for that violation because no penalty shoul d have
been assessed, as is customary for a de minims violation. This
court defers to the Comm ssion’s severity classifications to the
extent such classifications of violations are “supported by
substantial evidence in the record as a whole, even if the court

could reach a different result de novo.” Donovan v. Dani el

Constr. Co., 692 F.2d 818, 820 (5th Gr. 1982).

The Comm ssion based its finding that the | adder violation
was serious on the fact that the result of any injury could
result in a broken bone, or maybe even death. The Comm ssion
expressly characterized a broken bone as a “serious physical
harnf. ALJ Oder, at 6. Courts of appeals, including this one,
have hel d that sufficient nexus to establish a serious violation
does not require establishing that actual physical harm occurred,
but only that serious physical harmcould possibly result, even
when it is very unlikely that the injury actually would occur.

See, e.d., Turner Communi cations Corp. v. Cccupational Safety &

Heal th Review Commin, 612 F.2d 941, 944-45 (5th Gr. 1980).

Thus, the seriousness of a violation does not turn on the

probability of the event itself, but the seriousness of the harm

that could result. See Bet hl ehem Steel Corp. v. COCccupati onal
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Safety & Health Review Conmmin, 607 F.2d 1069, 1073 (3d Cr.

1979); California Stevedore & Ballast Co. v. Qccupational Safety

& Health Review Commin, 517 F.2d 986, 988 (9th Gr. 1975).

Moreover, in Turner this court considered and rejected a
petitioner’s contention that a violation was de mnims where an
ALJ found that a potential fall froma |adder could result in a
“serious injury”. Turner, 612 F.2d at 944-45. Consequently,
under Turner, the Comm ssion was entitled to determne that a
serious violation had occurred if it found, based on substanti al
evidence in the record, that a serious physical harm coul d
result.

In assessing the severity of the |adder violation, the
Commi ssi on considered the testinony of the conpliance officer,
who indicated that the trench | adder extended only 1.3 to 1.4
feet above the ground, rather than the 3 feet required by §
1926. 1053(b)(1). The Conm ssion further noted that, although the
conpliance officer testified he had observed that the workers had
no actual difficulties in exiting fromthe trench, he al so
testified that in the event a trip occurred, it could “sprain an
ankl e, damage a knee, or even break a leg.” ALJ Order, at 5.
The Comm ssion then adnoni shed Sout hwestern Bell’s contention
regarding the nature of the potential for injury, saying “This
j udge does not agree that a broken bone is not ‘serious physical
harm as contenplated by the Act.” 1d. at 6. The Comm ssi on was
reasonably entitled to consider the | ow probability of accident
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irrel evant under Turner, Bethlehem Steel, and California

Stevedore. The Conm ssion’s determ nation that a serious broken

bone could result was based on substantial evidence in the record

as a whole. Because Southwestern Bell does not claimthat the

Comm ssi on abused its discretion in assessing the $ 600 penalty

for the | adder violation, but only clainms that the Conm ssion

wongly classified the violation, a claimwth which this court

di sagrees, that penalty remains undi sturbed.

E. $ 3600 in Penalties for the Shoring and Inspection Violations
Sout hwestern Bell contends that the $ 2250 and $ 1350 total

penal ti es assessed by the Conm ssion for its shoring and

i nspection violations, respectively, are excessive and should be

reduced. We review the Comm ssion’s penalty assessnents under 29

US C 8 666(j) for abuse of discretion. See Dan J. Sheehan Co.

v. Occupational Safety & Health Review Commin, 520 F.2d 1036,

1041 (5th Gr. 1975). Once the Comm ssion properly determ ned
that all three violations were serious, it was mandatorily
required to assess sonme penalty of up to $ 7000 per violation but
granted discretion within that range. See id. at 8 666(b). In
exercising its discretion as to the “appropriate[]” anount of
each penalty, the Commssion is statutorily required to give “due
consideration” to four factors appearing within 8§ 666(j),
including: (1) the “size of the business of the enployer”; (2)

the “gravity of the violation”; (3) any “good faith of the
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enpl oyer”; and (4) any “history of previous violations”. |d. at

8 666(j). See also Reich v. Arcadian Corp., 110 F. 3d 1192, 1199

(5th Gr. 1997). The four 8§ 666(j) factors need not be weighted

equal ly by the Conm ssion, and the gravity factor is generally
considered the nost inportant el enent of the analysis. See,

e.q., J.A Jones Constr. Co., No. 87-2059, 1993 W 61950, at *15

(OS.HRC Feb. 19, 1993).

This and other courts of appeals have a long history of
accordi ng great deference to the Comm ssion’s judgnent as to the
appropriate penalty when, as here, the Comm ssion gives
consideration to the statutory factors, and when the penalty
anopunts fall within the statutory nmandate. Such courts of
appeal s have done so in a wi de range of circunstances, including
i nstances where the penalties assessed are at or near the nmaxi mum
statutorily allowed and thus nuch hi gher than those assessed

here. See, e.qg., Georqgia Elec. Co. v. Marshall, 595 F.2d 309,

322 (5th Cir. 1979) (affirmng $ 6500 penalty assessed for a
w Il ful and serious violation regarding indifference to worker
safety, and a $ 650 fine for a serious crane operation

violation); Shaw Constr., Inc. v. Occupational Safety & Health

Revi ew Commi n, 534 F.2d 1183, 1185 (5th Cr. 1976) (affirmng $
300 penalty assessed for trenching violation deened serious);

Uni on Tank Car Co., Inc. v. Cccupational Safety & Health Adm n.

192 F. 3d 701, 707 (7th GCr. 1999) (affirm ng penalty of $ 1500
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for enployer’s failure to use body harnesses, which created fal

hazards); Bush & Burchett, Inc. v. Reich, 117 F. 3d 932, 935- 36,

939-40 (6th Cir. 1997) (affirmng penalties totaling $ 337, 200
for 25 serious violations, 10 willful violations, and 2 other

violations, including fall protection and inproper lifting of

workers to work stations); Long Mr. Co., N. C, Inc. v.

COccupational Safety & Health Review Commin, 554 F.2d 903, 907,

909 (8th Cir. 1977) (affirmng $ 5000 penalty for violation
regardi ng punch press safety, despite that one dissenting
comm ssioner felt the penalty was “grossly excessive”).
Apparently, no court of appeals, including this one, has ever
di sturbed a penalty when, as in the instant case, the Conm ssion
has gi ven due consideration to the §8 666(j) factors, and when the
penalty amount is within the statutorily proscribed limts.

In making its assessnent affirmng the AL s penalties, the
Comm ssion considered all four of the 8 666(j) factors. As
Sout hwestern Bel |l acknow edges, the Comm ssion first credited the
conpany with two factors in its favor, good faith and a | ack of
prior violations. The Conm ssion also fully noted in
Sout hwestern Bell’s favor that there was evidence in the record
that the “actual[]” danger of the violation was mtigated because
t he excavation was of only one-day duration and because there was
testinony that, at the tinme, the “the ground was |like ‘solid
cement’ due to lack of recent rain”. Commin Order, at 9. The
Comm ssion’s assessnent as a whole clearly indicates that the
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Comm ssion considered that, despite the | ow actual danger of
injury, the potential danger rose to a significant level in that
the violation, if it in fact occurred, would result in “serious
injury or death”. [d. The Comm ssion also made clear that it
considered this |evel of danger, albeit only potential, to be
“aggravated”, and thus increased, because the “the excavator had
warned a [ Sout hwestern Bell] supervisor of the need for trench
protection.” 1d. at 9-10. Then the Comm ssion properly added
the wei ght of Southwestern Bell’s size as a “large enployer” to
the overall penalty determnation. 1d. The Conm ssion concl uded
that the negative factors outwei ghed the positive factors
sufficiently so that, “[o]n balance”, it felt the ALJ's penalty
assessnents “were appropriate.” 1d. at 10.

Sout hwestern Bell contends that four Comm ssion deci sions,
in which it assessed | ower penalties for what the conpany
contends were violations of arguably hei ghtened gravity, conpel
this court to find an abuse of discretion and thus to reduce the
penalties. Those four cases nerely establish, however, that the
Comm ssion m ght have exercised its discretion reasonably to
assess | ower penalties under the circunstances here. See Sec'y

of Labor v. Scafar Contracting, Inc., No. 97-0960, 1998 W

597441, at *6 (O.S.H R C Sept. 4, 1998) (assessing a $ 1500
penalty for a trenching violation that created “significant”

danger of trench coll apse where the enpl oyer al so had a negative
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violation history); Sec'y of Labor v. Brandenburg Indus. Servs.

Co., No. 96-1405, 1998 W. 168335, at *4 (O S.H R C 1998)
(assessing a $ 1625 penalty for a trenching violation, and
i ncluding a 35%reduction for good faith and favorable prior

history); Sec’y of lLabor v. Odyssey Capital Goup, IIl, L.P., No.

98-1745, 1999 W 1278190, at *4 (O S.H R C Dec. 30, 1999)
(assessing a $ 1500 penalty for a violation of extended duration

conpounded by lack of good faith); Sec’y of Labor v. Mnganas

Painting Co., Inc., Nos. 93-1612, 93-3362, 1996 W. 478959, at

*14-15 (O S.HRC Aug. 23, 1996) (assessing just a $1000

penal ty, although the gravity was deened “relatively high” and
enpl oyee exposure was | ow, and despite nultiple prior
violations). That the Conmm ssion chose to exercise its
discretion differently, but still within perm ssible paraneters,

does not establish an abuse of discretion. See, e.qg., (deco Gl

& Gas Co., Drilling Division v. Bonnette, 4 F.3d 401, 404 (5th

CGr. 1993).

The record shows that the Comm ssion gave full consideration
to the four 8 666(j) factors. The total $ 3600 penalty assessed
for Southwestern Bell’s two serious inspection and shoring
violations falls well below the $ 14,000 that the Conmm ssion was
entitled to assess. The Conm ssion, therefore, did not abuse its
di scretion in assessing the $ 3600 in total penalties for those

two viol ati ons.
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I V. CONCLUSI ON

For the foregoing reasons, the Conm ssion’s orders are

AFF| RMED.
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