IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-10260
Summary Cal endar

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,
ver sus

LOU S FRANCO LERMA,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Northern District of Texas
(1: 99- CR- 62- 1)
~ August 20, 2001
Bef ore H G3 NBOTHAM W ENER, and BARKSDALE, Circuit Judges.
PER CURI AM *

Def endant - Appel | ant Louis Franco Lerma appeals his 15-nonth
sentence follow ng the revocation of his supervised-rel ease term
Lerma contends that the sentence inposed in connection with his
revocation is plainly unreasonabl e because (1) it is largely based
on his state court conviction for famly viol ence assault, and (2)
t hat conviction was subsequently set aside by the granting of his
notion for newtrial. Lerma asserts that the district court also

commtted reversible error at sentencing by failing to consider the

applicable sentencing guidelines and policy statenents in

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.



determ ning his sentence which, he insists, was the product of an
upward departure fromthe guidelines.

W will uphold the results of a sentencing follow ng the
revocation of supervised release “unless it is in violation of |aw

or is plainly unreasonable.” See United States v. Mathena, 23 F. 3d

87, 89 (5th Cr. 1994). In determ ning whether a sentence is
pl ainly unreasonable or is in violation of law, we review the
district court’s interpretation of sentencing statutes de novo.
Id.

The fact that Lerma’s state conviction for famly viol ence
assault was set aside does not automatically invalidate the
revocation of Lerma’ s supervised rel ease. After receiving evidence

at the revocation hearing regarding, inter alia, facts about

Lerma’s assault on his 15-year-old daughter, the district court
found by a preponderance of the evidence that Lerma had viol ated
his supervised rel ease. Lerma fails to accept the distinction
bet ween a revocation of supervised rel ease based on a conviction -
qua conviction and a revocation based on the facts underlying a
conviction. W conclude, irrespective of the state’'s subsequent
setting aside of Lerma’s conviction, that the district court had
before it a preponderance of the evidence needed to support its
finding of a violation of the terns of his supervised rel ease.

United States v. Teran, 98 F.3d 831, 836 (5th Cr. 1996).

In sentencing a defendant following the revocation of his
supervi sed release, a district court is required to consider, but

is not bound by, the policy statenents contained in Chapter 7 of



the Sentencing Guidelines. See Mathena, 23 F.3d at 93. The record

supports the inplication that the district court considered, yet
rejected, the five-to-el even nonth i nprisonnent range suggested by
the policy statenents.

Lerma’s argunent that his sentence represents an upward
departure fromthe GQuidelines fails. A sentence that diverges from
advi sory policy statenents is not a departure. Mthena, 23 F. 3d at
94 n.13. In light of the nunber and nature of the release terns
violated by Lerma (m ssing several counseling sessions and drug
screenings and assaulting his daughter), the district court
obviously found the need to i npose a sentence that would serve as
a deterrent to further nonconpliant and assaultive behavior by
Lerma and as punishnent for his actions as well. The district
court was wthinits discretion in considering such factors, so the
sentence cannot be said to be plainly unreasonable. See 18 U. S.C.
88 3583(e), § 3552(a).

In sum the district court did not err in sentencing Lerma to
15 nonths’ inprisonnent follow ng the revocation of his supervised
rel ease. The judgnent of the district court is, therefore,

AFFI RVED.



