IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-10361
Summary Cal endar

JOHN KURT LUDW G
Peti ti oner- Appel | ant,
ver sus
JANI E COCKRELL, DI RECTOR,
TEXAS DEPARTMENT OF CRI'M NAL
JUSTI CE, | NSTI TUTI ONAL DI VI SI ON,

Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Northern District of Texas
USDC No. 4:00-CV-416-A

 April 15, 2002

Bef ore DAVI S, BENAVI DES, and CLEMENT, G rcuit Judges.
PER CURI AM *

John Kurt Ludw g, Texas prisoner #785494, argues that the
district court erred in determning that federal review of his
i neffective assistance of counsel clainms is procedurally barred
by the state procedural ground of |aches. Ludw g argues that at
the tinme the state court determned that his clains were barred

by | aches, that doctrine was not an i ndependent and adequate

state ground because its application involved consideration of

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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federal law and it had not been strictly or regularly followed by
the Texas state courts.

Ludw g has shown that the state ground of |aches was not
firmy established at the tinme that the state court determ ned
that his ineffective assistance clains raised in his state
post convi ction application were barred by that doctrine in Apri
2000. The unpublished cases on which the respondent relied were
deci ded after the denial of Ludwi g’'s state application and, thus,

were not rel evant. See Barrientes v. Johnson, 221 F.3d 741, 760

(5th Gr. 2000), cert. denied, 531 U S. 1134 (2001). Further,

t hese cases did not involve simlar issues nor the short del ay
involved in Ludwi g’'s case. Thus, Ludwi g has carried his burden
of showi ng that |aches was not an “adequate” state ground

precl uding federal review of the nerits of his clains. See Reed
v. Scott, 70 F.3d 844, 846-47 (5th Gr. 1995).

Because the district court has not addressed the nerits of
the clains, the dism ssal of the habeas petition is VACATED and
the case is REMANDED for further proceedings.

VACATED AND REMANDED



