IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-10554
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
VI CTOR MANUEL CHAVEZ,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Northern District of Texas
USDC No. 2:00-CR-55-2

Decenber 12, 2001
Bef ore H G3 NBOTHAM BARKSDALE, and STEWART, Circuit Judges.

PER CURI AM *

Vi ctor Manuel Chavez (“Chavez”) appeals his conviction for
possession with the intent to distribute cocaine and aiding and
abetting in violation 21 U S.C. 88 841(a)(1) & (b)(1)(B) and 18
US C 8 2. Chavez argues that the district court erred in
assessi ng a two-point sentencing enhancenent pursuant to United
States Sentencing GQuideline § 2D1.1(b)(1). Chavez primarily
argues that the two-point enhancenent viol ates doubl e jeopardy,

and he contends that his due process rights were viol ated because

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.



No. 01-10554
-2

he was not found guilty of possessing a firearm Chavez contends
t hat al t hough he possessed a firearmon Septenber 12, 2000, he

pl eaded guilty to the transaction which occurred on July 25,

2000, and there is no evidence that he possessed a firearm on

t hat day.

Section 2D1.1(b)(1) indicates that a defendant’s sentence
shoul d be increased by two | evels whenever, in a crine involving
t he manufacture, inport, export, trafficking, or possession of
drugs, the defendant possessed a dangerous weapon. “The
adj ustnent should be applied if the weapon was present, unless it
is clearly inprobable that the weapon was connected with the
offense.” U S.S.G § 2D1.1, comment. (n.3). The decision to
apply the two-1evel enhancenent under U S.S.G 8§ 2D1.1(b)(1) is a

factual determ nation, reviewed for clear error. Uni ted States

v. Dixon, 132 F.3d 192, 202 (5th Gr. 1997).

A sentencing court need not limt its attention to the
of fense of conviction but may al so increase a defendant’s
sentence pursuant to 8 2D1.1(b)(1) if it concludes that a firearm
was possessed in connection w th unadjudi cated of fenses that
constitute rel evant conduct, as defined by U S. S.G § 1Bl1.3. See

United States v. Vital, 68 F.3d 114, 119 (5th Gr. 1995); see

also United States v. Paulk, 917 F.2d 879, 883-84 (5th Cr.

1990). Therefore, the district court did not err in assessing
Chavez a two-point sentenci ng enhancenent for possession of a

firearm See United States v. Edwards, 911 F.2d 1031, 1033 (5th




No. 01-10554
-3-

Cr. 1990); see also Wtte v. United States, 515 U S. 389, 401-03

(1995) .

Chavez’ sentence and conviction are AFFI RVED.



