UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-10574
Summary Cal endar

JOAN TERRY | MAN
Pl ai ntiff-Appellant,

VERSUS

CAROLYN FOSTER TERRY
I ndi vidual l y and as | ndependent
Executrix of the Estate of
| WTerry Jr Deceased; SUSAN
TERRY CONNOLLY; JAMES | RVIN
TERRY; MELI NDA TERRY HI NDS

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Northern District of Texas
(No. 6:00-CV-9-0)

Oct ober 26, 2001
Bef ore DeMOSS, PARKER, and DENNI'S, G rcuit Judges.
PER CURI AM *
Plaintiff-Appellant Joan T. |Inman appeals the district
court’s grant of sunmary judgnent on her clains for breach of

fiduciary duty and comon |aw fraud. W affirm

" Pursuant to 5THCQR R 47.5, the Court has determ ned that this
opi ni on shoul d not be published and is not precedent except under
the limted circunmstances set forth in 5THGQR R 47.5. 4.



BACKGROUND

The essential facts are not in dispute. |.W Terry died
intestate in 1940, leaving a wife and two children, I.W Jr. and
Joan. At the time of their father's death, I.W Jr. was 14 and
Joan, 6. Under Texas's intestacy |laws, one-half of M. Terry’'s
estate passed to Ms. Terry and |.W Jr. and Joan each received a
one-fourth share. Ms. Terry was appointed adm nistratrix of
the estate and served in that capacity until 1957, when the
estate was closed. No guardi anshi p proceedi ngs were ever
instituted for the benefit of I.W Jr. or Joan, and the
admnistration of their father’'s estate was never chall enged.
When the estate closed, |.W Jr. was 31 and Joan, 24. Ms. Terry
died intestate in 1978, and no adm nistration of her estate was
conducted. |.W Jr. died in 1996, |leaving his property to his
wi fe and three children.

Joan filed this suit in early 2000 agai nst the beneficiaries
of I.W Jr.’ s estate (hereinafter “Defendants”). She contends
that during the admnistration of her father’'s estate, |I.W Jr.
“managed, controlled, and directed the disposition of assets of
the Estate, thereby usurping the duties, rights, and
responsibilities” of Ms. Terry as adm nistratrix. Joan brought
clains for breach of fiduciary duty and comon | aw fraud and
sought the inposition of a constructive trust against the assets

of I.W Jr.’s estate. She does not assert any w ongdoi ng by



Def endants thenselves. Joan is now a resident of Oklahoma and
Defendants all reside in Texas. The district court granted
Def endants’ notion for summary judgnent, and Joan nmade a tinely
appeal .
DI SCUSSI ON

Cl ai ns di sposed of on summary judgnent are reviewed de novo.
See Morris v. Covan Wirld Wde Mwving, Inc., 144 F. 3d 377, 380
(5th Gr. 1998). “Summary judgnent is appropriate, when, view ng
the evidence in the |ight nost favorable to the nonnoving party,
the record reflects that no genui ne issue of any material fact
exists, and the noving party is entitled to judgnent as a matter

of |aw. Urbano v. Continental Airlines, Inc., 138 F.3d 204, 205
(5th Gr. 1998) (citing Celotex Corp. v. Catrett, 477 U S. 317
322-24 (1986))
| .

As an initial matter, we note that this suit ought to be
ti me-barred. Under Texas |aw, and unless there is sone
suggestion that an aggrieved party was prevented from di scoveri ng
essential facts, no civil action may be brought |ater than five
years after the cause accrued. See In the Matter of the Estate
of Rex. L. McGarr, 10 S.W3d 373, 376 (Tex. App.--Corpus Christi
2000, pet. denied). |In her conplaint, Joan argues that she was

prevented from di scovering her brother’s alleged self-dealing

until a “routine investigation of various Wst Texas real



property and probate records reveal ed i nconsi stences and
questions regarding | .W Terry, Jr.’ s conduct . . . .” This
argunent is likely self-defeating, however, for Texas courts have
held that “one is charged with constructive notice of the actual
know edge that one could gain by an exam nation of the public
records.” 1d. (citing Mooney v. Harlin, 622 S.W2d 83, 85 (Tex.
1981) ).

What ever the nerits of her rationale for bringing this suit
as |late as she has, we note that nowhere in Defendants’ summary
j udgnent papers did they raise the statute of limtations.
Al t hough Defendants did in their answer claimthat Joan’ s suit
was time-barred, we have not considered whether a defendant’s
having pled the statute of Iimtations would allow a court to
enter summary judgnent on that basis. At |east one of our sister
circuits has considered this question and has determ ned that a
court does not err in entering judgnent under such circunstances.
See Grand Rapids Plastics, Inc. v. Lakian, 188 F.3d 401, 406 (6th
Cr. 1999); cf. Kiser v. Johnson, 163 F.3d 326, 328 (5th Cr
1999) (noting that a court cannot ordinarily raise an affirmative
def ense sua sponte). W need not resolve this question today,
however, for the case wll conme out the sanme no matter which way
we answer. Accordingly, we express no opinion on the tineliness

of Joan’s | awsuit.



Joan seeks the inposition of a constructive trust on her
brother’s estate for his alleged m sconduct during adm nistration
of their father’s estate. A constructive trust |ies where a
“‘“person holding title to property would profit by a wong or
woul d be unjustly enriched if he were permtted to keep the
property.’” See In the Matter of Mnnig' s Dept. Stores, Inc.,
929 F.2d 197, 201 (5th G r. 1991)(quoting Orwhundro v. Matthews,
161 Tex. 367, 341 S.W2d 401, 405 (1960)) (enphasis added). Thus,
property held by one but bel onging to another under Texas’s
i ntestacy provisions is appropriate for a constructive trust. In
that circunstance, the possessor of the estate would serve as
trustee for the benefit of the decedent’s heirs. \Were the
admnistrator (or admnistratrix) of an intestate estate is al so
its possessor, the admnistrator is charged with distributing the
decedent’ s property to the heirs in accordance with Texas’s
i ntestacy provisions. The admnistrator is a fiduciary to the
heirs. As a fiduciary, the adm nistrator nmust account for al
estate property and nust show that it was distributed fairly.

See Texas Bank & Trust Co. v. A E. Mdore, 595 S.W2d 502, 508-09
(Tex. 1980). Absent a special legal relationship, |Iike that

bet ween an adm ni strator and a beneficiary, a constructive trust
will not lie unless there is proof of fraud and traci ng between

trust assets and the disputed property. See Mnnig s Dept.

Stores, Inc., 929 F. 2d at 201.



In this case, a trust effectively arose upon Ms. Terry’'s
bei ng appoi nted adm nistratrix of her husband' s estate, Ms.
Terry being the constructive trustee and |I.W Jr. and Joan, the
beneficiaries. Had there been any suggestion that Ms. Terry
hersel f m sapportioned the estate between the two children, then
as a fiduciary to Joan she could be called to account for her
actions. But there is no such accusation. |nstead, Joan
contends that | . W Jr. interfered wiwth Ms. Terry’s
responsibilities as admnistratrix. Texas |aw does not provide
that a brother is his sister’s fiduciary under such
circunstances. Absent a special legal relationship between |I. W
Jr. and Joan with respect to their father’s estate, Joan nust
prove fraud and a nexus between trust assets and her brother’s
estate. This she admttedly has not done, and she does not
suggest that with further discovery she can neet either
requi renent.

CONCLUSI ON

There bei ng no genuine issue of material fact on one or nore
el ements in each of Joan’'s bases for relief, we conclude that
summary judgnent for the Defendants was proper. Having
considered in full her argunent for inposing a constructive
trust, we need not reach Joan’s argunent that the district court
erred in not considering her response to Defendants’ notion for
summary judgnent.

AFFI RVED.



