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PER CURI AM **

“Circuit Judge of the Third Circuit Court of Appeals,
sitting by designation.

" Pursuant to 5THQR R 47.5, the court has deternined that
this opi nion should not be published and is not precedent except



Gavin Giffith appeals froma district court order denying
his Mdtion and Application for Attorney’s Fees and Costs (the
“Motion”) incurred in defending against Sun Life Assurance
Conpany of Canada’s claimfor declaratory relief. This appeal
requires us to decide whether the district court erred in denying
Appel l ant his request for attorney’'s fees on the theory that it
| acked jurisdiction to entertain his request.

This dispute arises fromlitigation brought by Appellant’s
enpl oyer, HSC Hospitality, Inc., against Sun Life, that sought an
enforcenent of a group life insurance policy it had purchased to
cover its enployees. Allegedly, HSC failed to nmake tinely
prem um paynents to Sun Life, which resulted in a deactivation of
the policy. HSC began paying prem uns about two nonths later. A
few weeks | ater, Appellant was diagnosed with AIDS. Sun Life
refused to cover Appellant’s expenses, claimng that the policy
had not been reinstated in tine.

HSC sued Sun Life in Texas state court to enforce the terns
of the insurance contract. Sun Life renoved the case to federal
court based upon diversity and federal question jurisdiction.

Sun Life then filed a notion to bring a third-party conpl ai nt
agai nst Appellant, an Arizona resident. The district court
granted the notion. Sun Life's third-party conplaint sought a

decl aratory judgnent against Appellant to clarify its rights

under the limted circunstances set forth in 5THQR R 47. 4.
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under the contract as to Appellant. The conplaint alleged
subject matter jurisdiction pursuant to diversity, federa
gquestion, and the Enpl oyee Retirenment |Inconme Security Act of 1974
(“ERISA”), 29 U S.C 8§ 1132(f). The conplaint clained that
personal jurisdiction was appropriate under ERI SA's grant of

nati onw de service of process. 29 U S . C 8§ 1132(e)(2).

Appel  ant noved to dismss for |ack of personal jurisdiction and

f orum non conveni ens.

In the neantine, HSC filed for bankruptcy, and its origi nal
third-party conplaint against Sun Life was dism ssed. After
extensi ve negotiation, the parties agreed that Sun Life would
dismss its third-party conpl ai nt agai nst Appel |l ant w t hout
prejudi ce, and Appellant would file an action against Sun Life in
an Arizona federal court. The agreenent expressly stated that
Appel  ant woul d seek attorney’s fees.

Appel I ant then sought attorney’s fees and costs in the
district court in Texas pursuant to ERISA s fee-shifting rule.

29 U S. C 8 1132(g). The district court denied Appellant’s
nmoti on because it found that Sun Life did not have standing to
bring an action agai nst Appel |l ant under ERI SA. This appeal
fol |l ows.
| .
Sun Life's third-party conplaint agai nst Appellant was based

on the theory that it did not owe Appellant benefits because the



group life insurance policy nmaintained by his enployer, HSC, had
term nat ed because of HSC s failure to make tinely prem um
paynments. In addition, Sun Life asserted that Appellant was not
part of an eligible class under the terns of the policy, that he
did not nake a proper application for coverage and that he failed
to submt evidence of insurability.

The magi strate judge dismssed Sun Life's third-party
conpl ai nt because it was not a “participant, beneficiary, [or]
fiduciary” under 29 U. S.C. 8§ 1132(e). It is quite clear that
only plan participants and beneficiaries may maintain a
declaratory judgnent action to clarify their rights under an

ERI SA plan. TransAnerica Occidental Life Ins. Co. v. D

G egorio, 811 F.2d 1249, 1251-1253 (9th Cr. 1985). ERISA
defines “participant” and “beneficiary” as foll ows:

The term “participant” neans any enpl oyee or fornmer enployee
of an enpl oyer, or any nenber or fornmer nenber of an

enpl oyee organi zation, who is or may becone eligible to
receive a benefit of any type from an enpl oyee benefit plan
whi ch covers enpl oyees of such enpl oyer or nenbers of such
organi zati on, or whose beneficiaries nay be eligible to
recei ve any such benefit.

The term “beneficiary” neans a person designated by a
participant, or by the terns of an enpl oyee benefit plan,
who is or may becone entitled to a benefit thereunder.

29 U.S.C. 88 1002(7) and (8).
The magi strate judge concluded that because Sun Life | acked

standing to bring an action agai nst Appellant under ERI SA the

court lacked jurisdiction to consider Appellant’s claimfor



attorney’s fees. Considering the unusual factual scenario this
case presents--in which Appellant was pulled into this case,
ki cking and scream ng by virtue of ERI SA's nati onw de service
provi sion and as a consequence, incurred attorney’s fees and
costs, and is now told he may not even seek them because Sun
Life, as a third-party plaintiff, |acked proper standing to
institute the law suit against him-it would seemthat a deni al
of aright to claimattorney’'s fees is sonewhat draconian.
Clearly, had Appellant sued Sun Life on a claimfor coverage, he
woul d have standing under ERI SA as a statutory beneficiary. In
addi tion, had he taken sone mnimal action in the formof a
counterclaim the court would have been able to adjudicate it as
if it were an original claimnotw thstanding Sun Life s |ack of
standing.! This does smack of injustice.

We are rem nded of Learned Hand s experience with Justice
Aiver Wendell Hol mes, Jr.

| renmenber once | was with hinm it was a Saturday when the

Court was about to confer. It was before we had a notor car,

and we jogged along in an old coupé. Wien we got down to the

Capitol, | wanted to provoke a response, so as he wal ked

off, I said to him “WlIl, sir, goodbye. Do justice!” He

turned quite sharply and he said: “Cone here. Cone here.”
“I answered: “Ch, | know, | know.” He replied: “That is

1 “The dismissal of a plaintiff's conplaint for |ack of
jurisdiction requires dismssal of a defendant's counterclaim
unl ess the countercl aimpresents i ndependent grounds of
jurisdiction.” Kuehne & Nagel (AG & Co.) v. Geosource, Inc., 874
F.2d 283, 291 (5th Gr. 1989) (citations omtted). “However, if
a conpul sory counterclaimrests on an i ndependent ground of
federal jurisdiction, it may be adjudi cated despite the di sm ssal
of the plaintiff's conplaint.” |Id. (citations omtted).
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not ny job. M job is to play the gane according to the
rules.”?

Li kewi se, we have decided to play the gane according to the
rules and refer to another statute that has rel evance here in
addition to ERISA. Sun Life successfully sought renoval to the
federal court, partially based on ERI SA s jurisdictional

provi sions, but exclusively relying on ERISA s grant of nation-

w de service upon Appellant, a resident of Arizona. Were there
is aremand to the state court after an inproper renoval,
Congress has explicitly provided for an award of just costs to
include attorney’s fees and actual expenses, incurred as a result
of the renoval:

A notion to remand the case on the basis of any defect
ot her than | ack of subject matter jurisdiction nust be
made within 30 days after the filing of the notice of
renmoval under section 1446(a). |If at any tinme before
final judgnent it appears that the district court | acks
subject matter jurisdiction, the case shall be
remanded. An order remanding the case nmay require
paynment of just costs and any actual expenses,
including attorney fees, incurred as a result of the
removal .

28 U . S.C. § 1447(c).
W now inquire into the applicability of both statutes to
the case at bar. Qur analysis recognizes that in diburn v.

Policy Jury Ass’n of Louisiana, Inc., 165 F.3d 315, 316 (5th Gr.

2Learned Hand, A Personal Confession. Printed in Continui ng

Legal Education for Professional Conpetence and Responsibility,
the Report on the Arden House Conference, Decenber 16-19, 1958,
at 116-123.




1999), we held that attorney’ s fees cannot be awarded under 29
US C 8 1132(g) where the case involves a plan over which there
is no ERISA jurisdiction.

That is not the case here. Both parties agree that ERI SA
governs the insurance plan. The questions we nust now resol ve
are whether: (1) ERISA s denial of standing to insurance
conpani es precludes Appellant from seeking attorney’s fees in an
action brought by an insurance conpany against him a beneficiary
of an ERI SA plan, and (2) Appellant may rely on the remand
statute for relief.

1.

Appel | ant seeks $7,896.39 in attorney’'s fees and $461.07 in
costs incurred in defending the third-party conplaint filed
against him Appellant asserts his claimpursuant to ERISA s
fee-shifting provision, which provides:

(1) In any action under this subchapter . . . by a

participant, beneficiary, or fiduciary, the court in

its discretion may all ow a reasonable attorney's fee

and costs of action to either party.

29 U.S.C. § 1132(g)

Sun Life contests this claimfor fees, arguing that when the
district court |acks subject matter jurisdiction over an ERI SA
claim the district court also lacks jurisdiction to award
attorney’s fees pursuant to the ERI SA fee-shifting statute. Sun

Life's contention is supported by case lawin this court and

ot her Courts of Appeals.



Furthernore, given that ERISA is inapplicable to

Cliburn's clains, it is inconsistent to conclude that

either Ciburn or the Police Jury Association is "a

participant, beneficiary, or fiduciary" eligible to

i nvoke 8 1132(g)(1). G ven that the district court

| acked jurisdiction to hear Ciburn's clains under

ERISA it logically follows that the court |acked

jurisdiction to entertain the Police Jury Association's

request for fees, costs, and expenses under ERI SA
diburn, 165 F.3d at 316.

It may be that the teachings of diburn would prevent
Appel lant from sustaining a claimfor fees under 29 U S. C
8§ 1132(g)(1). Yet it could be argued that the facts here are
significantly different. Unlike diburn, where the plan did not
cone under the purview of ERI SA the parties before us agree that
the HSC pl an does so qualify. Thus, the sole flashpoint of
controversy is standing to sue. Wether this is a distinction
Wi thout a difference is not a question that we are inclined to
deci de here, because the attorney’s fee provision of the renmand
statute may be pertinent to our determnation. W nowturn to 28
U S . C § 1447(c).

L1l

At the outset, we recognize that if the remand statute is
to be strictly construed in the abstract, its application would
be questionabl e because al though there was i nproper renoval to
the district court, there was no notion to remand t he proceedi ngs

to the state court. Instead, the parties agreed that Sun Life

woul d dismiss its third-party conplaint agai nst Appellant, and



t hat Appel |l ant woul d subsequently file an action for attorney’s
fees in a district court in Arizona.

At the tine the parties agreed to dismss the third-party
conplaint, Sun Life agreed that Appellant was entitled to bring a
claimfor attorney’'s fees in the district court. Had Sun Life
rai sed the standing issue at that tinme, thus defeating
Appel l ant’ s cl ai munder ERI SA, Appellant woul d have had the
opportunity to attenpt to remand the entire proceedings to the
original state court and thus cone under the protection of 28
U S C 8 1447(c). The question then presented is whether,
consi dering the unusual circunstances present here, Sun Life
should be entitled to |ie doggo and then | ater question
Appellant’s right to relief under 8§ 1447(c).

Many courts have used 8§ 1447(c) to award attorney’s fees to

parties in situations simlar to that before us here.® Al though

%See e.q., Township of Wiitehall v. Allentown Auto Aucti on,
966 F. Supp. 385 (E.D. Pa. 1997) (holding that plaintiff was
entitled to attorney’s fees incurred as a result of renoval,
where | ack of jurisdiction was plain under |aw and woul d have
been reveal ed to defendant's counsel with a m ni nrum anount of
research); S.M v. Jones, 794 F. Supp. 638 (WD. Tex. 1992)
(holding that plaintiffs were entitled to reasonable attorney’s
fees and expenses incurred as result of defendants' i nproper
renoval of case); Knudsen v. Sanuels, 715 F. Supp. 1505 (D. Kan.
1989) (holding that defendants would be required to pay just
costs and any actual expenses, including attorney’'s fees,
incurred as a result of inprovident renoval); In re Friednan &
Shapiro, P.C., 185 B.R 143 (S.D.N. Y. 1995) (holding that award
of costs under statute providing for costs incurred as a result
of i nproper renoval of case is discretionary and does not require
finding that renovant acted in bad faith); Geenidge v. Mindo
Shi pping Corp., 60 F. Supp. 2d 10 (E.D.N. Y. 1999) (holding that
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the reasoning in those cases inplicated sub silentio the

vener abl e doctrine of estoppel, we have decided to be specific in
applying the doctrine here to preclude Sun Life from denying the
applicability of 8 1447(c), even though there was no remand to a
state court. The doctrine is famliar:
The four elenments of estoppel are: (1) that the party to be
estopped was aware of the facts, and (2) intended his act or
om ssion to be acted upon; (3) that the party asserting
estoppel did not have know edge of the facts, and (4)
reasonably relied on the conduct of the other to his
substantial injury.

Mbosa v. INS, 171 F.3d 994, 1003 (5th Cr. 1999)*

All four factors are present here. Sun Life knew that
Appel l ant intended to petition for attorney’ s fees and that
Appel l ant intended his attorney’s fee request to be acted on.
However, Appellant did not know that Sun Life planned to assert
|l ack of jurisdiction as a defense to his claim Furthernore,

Appellant relied on Sun Life' s representation that he could

al t hough defendant did not renove maritine case in bad faith, it
was nonet hel ess an appropriate exercise of court's discretion to
requi re defendant to pay reasonabl e costs and expenses for

i nproper renoval; while plaintiffs opted to litigate their
relatively sinple clains in state court, the renoval greatly
conplicated the case, thus nmaking it unfair to require either the
plaintiffs or their counsel to absorb the cost of litigating the
remand notion, and inpropriety of the renoval should have been
clear to defendant, given that defendant's counsel was an
experienced maritine firm.

“To be sure, the cited case is a situation in which the
governnment was a party, but as stated therein, “[t]o establish
est oppel agai nst the governnent, a party nust prove affirmative
m sconduct by the governnment and al so establish the four
traditional elenents of the doctrine.” Mosa, 171 F.3d at 1003.
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properly present a claimfor attorney’s fees. But for Sun Life’'s
m sdi rection, Appellant would ot herwi se have had two viabl e
options to assert his right: (1) He could have counterclai ned on
the third-party ERI SA conplaint as a legitimate third-party
counter claimant who was a beneficiary under 29 U . S.C. § 1002(7)
and (8), or (2) he could have noved to remand to the state court
and presented a notion under 28 U S. C. 8§ 1447(c).

The cl assic el enents of estoppel are present here, and Sun
Life is now estopped from denying Appellant’s right to proceed
for attorney’s fees and costs under 8§ 1447(c).

ok ok % %

In light of the unusual facts of this case, we therefore
conclude that the district court erred in dismssing Appellant’s
claimfor lack of jurisdiction. The judgnent is reversed and the
proceedi ngs remanded for consideration of the nerits of the claim
for attorney’ s fees, costs and actual expenses under 28 U S. C. 8§

1447(c).
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