IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-10655

Summary Cal endar

JANET SCOTT
Pl ai ntiff-Appellant
V.
DWN | NC, doi ng busi ness as THE DALLAS MORNI NG NEWS

Def endant - Appel | ee

Appeal fromthe United States District Court
for the Northern District of Texas
No. 3:99-CV-2776-L

January 22, 2002
Before KING Chief Judge, and JOLLY and DeM3SS, Circuit Judges.

PER CURI AM ~
Plaintiff-Appellant Janet Scott appeals the district court’s
summary judgnent in favor of Defendant-Appellee DW, Inc., d/b/a

The Dallas Morning News on her claimalleging enpl oynent

Pursuant to 5THCQR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5THGQR R
47.5. 4.



di scrim nation based on race. For the follow ng reasons, we
AFFI RM
| .  FACTUAL AND PROCEDURAL HI STORY

In June of 1998, Defendant-Appellee DMN, Inc. d/b/a The
Dall as Morning News (“DMN') termnated its tel emarketing
enpl oyee, Plaintiff-Appellant Janet Scott. Beginning on Apri
24, 1998, Scott failed to report to work, and after April 28,
1998, she failed to contact the enployer at any tine. Scott also
failed to provide any docunentation expl ai ning her absence.? On
Decenber 8, 1999, Scott filed an enploynent discrimnation claim
agai nst DMN, alleging that her discharge was based on race in
violation of Title VII of the Gvil R ghts Act of 1964 (“Title
VI17), 42 U S. C. 8 2000e et seq. (1994). On February 7, 2001,
DWN noved for summary judgnent. Scott failed to file any brief
in opposition to DMN's notion for summary judgnent. The district
court then granted summary judgnent in favor of DM\

1. STANDARD OF REVI EW
We review sunmary judgnent de novo, applying the sane

standard as the district court. Chaney v. New Ol eans Pub.

Facility Mgnt., Inc., 179 F.3d 164, 167 (5th Cr. 1999). Sunmary
judgnent is appropriate when there is no genuine issue as to any

material fact, and the noving party is entitled to judgnent as a

2 Scott was actually enployed by DW' s subsidiary, DFW
Subur ban Newspapers, |nc.



matter of law. FED. R Cv. P. 56(c). W view the evidence in

the Iight nost favorable to the non-novant. Colenan v. Houston

| ndep. Sch. Dist., 113 F.3d 528, 533 (5th CGr. 1997). However,

t he non-novant nust go beyond the pl eadings and cone forward with

specific facts indicating a genuine issue for trial. Celotex

Corp. v. Catrett, 477 U S. 317, 324 (1986). Wen the non-novant
fails to oppose the notion for summary judgnent, the non-novant
may not rest on the unverified conplaint, but nust point to
evidence in the record in the formof affidavits, filed
depositions, filed answers to interrogatories, or filed

adm ssi ons. Sol o Serve Corp. v. Westowne Associ ates, 929 F. 2d

160, 165, n.17 (5th Cir. 1991) (citing FED. R CQV. P. 56(c)).
[11. DI SCUSSI ON

To establish a claimof racial discrimnation in violation
of Title VII based on discrimnatory discharge, a plaintiff nust
first establish a prim facie case, including four elenents: (1)
that she is a nenber of a protected group; (2) that she was
qualified for the position held; (3) that she was di scharged; and
(4) that she was replaced by soneone outside of the protected

group. Byers v. Dallas Mirning News, Inc., 209 F.3d 419, 426

(5th Gr. 2000). If the plaintiff discharges this burden, the
burden then shifts to the defendant enployer to conme forward with
a legitimte non-discrimnatory reason for the chall enged

di scharge. 1d. at 425 (citing McDonnell Douglas Corp. v. Geen,




411 U. S. 792, 802-04 (1973)). Finally, the plaintiff nmust cone
forward with evidence establishing that the enployer’s proffered
reason is pretext for discrimnation based on race. 1d.
(citation omtted).

The parties do not dispute that Scott established a prima
facie case and discharged her initial burden within the

appl i cabl e McDonnel |l Dougl as framework.® W agree with the

district court that DWN then discharged its burden by com ng
forth with a legitimate non-discrimnatory reason for term nating
Scott - nanely, that Scott violated DMN s established attendance
policy by failing to report to work for at |east three
consecutive days w thout providing docunentation expl aining her

absence and thus was term nated for job abandonnent.* W further

3 Scott does not point to any evidence in the record
i ndi cating that she was replaced by a worker outside her
protected mnority class to satisfy the fourth prim facie
element. The district court did not address this failure,
apparently assum ng that Scott established a prima facie case.
In Byers, we noted that the fact that an enpl oyee was not
repl aced by soneone outside her protected class, while not
“Irrelevant,” is not dispositive and “‘does not negate the
possibility that the discharge was notivated [by] discrimnatory
reasons.’” 209 F.3d at 426-27 (quoting Nleto v. L & H Packing
Co., 108 F.3d 621, 624 n.7 (5th Cr. 1997)). W also noted,
however, that a plaintiff nmust still conme forward with sufficient
evi dence of discrimnatory intent to succeed on her claim 1d.

4 Scott clains that the fact that there is no express rule
in DW s witten enpl oyee policies indicating that an enpl oyee
will be termnated after three consecutive days absence offers
evi dence of pretext. Although Scott is correct that DMN s
written conpany policy in evidence fails to indicate any express
three-day rule, Scott admts in her deposition testinony that she
was infornmed of the three-day rule by DW human resources
personnel at the tine she was hired. Thus, the existence of the

4



agree with the district court that Scott failed to adduce
evidence indicating a material issue of fact as to whether DWN s
proffered reason for discharging her was pretext for racial

di scrim nation.

It is uncontroverted in the record that Scott had an
altercation with her direct supervisor, Roland Davie, on Decenber
16, 1997. In Scott’s deposition testinony supplied by DW as
part of the enployer’s notion for summary judgnent, Scott clains
that during this altercation, Davie called her a “nigger” and hit
her in the face. Scott further testified that she provided
witten docunentation of her version of events to DVWN s human
resources personnel. Scott also testified that Davie told raci al
j okes on a reqgular basis, at a frequency of two or three tines
per week, two of which Scott recounted in detail

DWN di sputes these facts and clains, via the affidavit of
its human resources nmanager, Rita Oivarez, that Scott never
i ncluded reference to any racial epithets allegedly uttered by
Davie in her descriptions to AQivarez of the altercation with
Davi e, nor provided any witten docunentation of the altercation,
nor ever informed any DWN human resources enpl oyee that Davie

told racial jokes or used racial epithets at any other tine.®

three-day rule as an established DMN term nation policy is
uncontrovert ed.

5 Scott also clainms that Davie manipul ated cal cul ati on of
her pay fromtelemarketing sales to reduce it after the
altercation. Scott admts in her deposition, however, that she

5



DWN further disputes Scott’s claimthat a conpany enpl oyee told
Scott several days after the Decenber altercation that Scott
could only return to DUW s enploy if she would not sue them
presumably for any claimarising fromthe altercation with Davie.
It is undisputed that after the Decenber altercation, Scott
returned to her tel emarketing position and continued to work
through April 23, 1998. Although Scott’s clains nmay create an
issue of fact permtting an inference of inpropriety in Davie's
behavi or toward her up to and including the events of Decenber
16, 1997, they are not material to Scott’s claimthat her
di scharge five nonths | ater was based on race and not her
unexpl ai ned absences.

Scott offers no evidence linking her alleged racially
of fensive interactions and altercation with Davie, up to and
i ncl udi ng Decenber 16, 1997, to her discharge in June of 1998.
Scott points to no evidence controverting DW human resources
manager Oivarez’s affidavit testinony that Scott was term nated
not because of Scott’'s interaction with Davie, but because Scott
failed to report to work for at |east three consecutive days
comenci ng April 24, 1998, nore than five nonths after the
altercation with Davie. Jdivarez testified that she was never

made aware of any further problens between Davie and Scott

was aware that other enployees experienced the sanme problens with
i nproperly cal cul ated pay and that a DVN custoner service
manager, Justice Thornburg, informed her that it was due to
conput er mal functi on.



occurring after the Decenber 16 incident. Scott admts in her
own deposition that neither Davie, nor any other enpl oyee of DW,
used any racial epithets or behaved in any other offensive manner
toward her with respect to race after the all eged Decenber

i nci dent.

Scott further fails to offer any evidence controverting
Oivarez’s testinony that on April 28, after Scott had been
absent three consecutive days, Oivarez warned Scott that Scott
woul d need to provide docunentation of her clainmed nedical excuse
for the absence. Scott admts that she never supplied any such
docunentation and that she never reported to work after April 23
or contacted DWN after April 28. It is |ikew se uncontroverted
that DW term nated Scott in early June 1998, at |least a nonth
after Scott failed to return to work at DVMN or to contact the
enpl oyer. Scott further admtted in her deposition that she
believed that if she had continued to report to work, DWN woul d
not have term nated her. Finally, Scott offers no evidence that
Davie participated in any way in DWN s decision to discharge her.
Even view ng the evidence in the record in the Iight nost
favorable to Scott, she fails to point to evidence in dispute
that would allow a reasonable trier of fact to concl ude that
DWN s decision to term nate her because of consecutive
unexpl ai ned absences was pretext for discrimnation based on

race. The district court did not err, therefore, in granting



summary judgnent to DMN on Scott’s claimthat her discharge was
based on race.
V. CONCLUSI ON
For the foregoing reasons, the district court’s summary
judgnent in favor of DWN on Scott’s Title VII race discrimnation

claimis AFFI RVED



