IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-10796
Summary Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
ELZI E HOUSTON,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Northern District of Texas
USDC No. 4:00-CR-263-1-Y
 April 8, 2002
Before JONES, SM TH and EM LI O GARZA, Circuit Judges.
PER CURI AM *

El zie Houston appeals his gquilty-plea conviction and
sentence for possession with intent to distribute cocaine base
under 21 U S.C. § 841. Houston contends that the district court
i nproperly considered unreliable hearsay evidence when it raised
his offense level by two | evels for possession of a firearm found
inthe small notel roomwhere the drug transactions occurred. See
US S G § 2D1.1(b)(1).

The district court was entitled to consider uncorroborated

hearsay evidence in determning whether to mke the upward

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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adj ustnent, particularly where Houston failed to present credible
evidence to rebut the testinony or the presentence report on which

the district court also relied. United States v. Sl aughter, 238

F. 3d 580, 585 (5th Gr. 2000), cert. denied, 121 S. C. 2015 (2001)

(allowing simlar evidence); see also United States v. Perez, 217

F.3d 323, 331 (5th Cir.) (appellate court defers to district

court’s credibility calls at sentencing hearing), cert. denied, 531

UsS 973 (2000). The gun was in close spatial and tenporal
proximty to the drug crine, and Houston failed to showthat it was
clearly inprobable that the gun was connected with the crine. See

US S G 8§ 2D1.1, comment (n.3); United States v. Vasquez, 161 F. 3d

909, 912 (5th Gr. 1998). The district court did not commt clear
error in assessing the two-1evel increase.
Houston also contends that 21 U S.C. 88 841 and 846 are

unconstitutional in light of United States v. Apprendi, 530 U S.

466 (2000). As he concedes, this argunent is unavailing in |light
of Slaughter, 238 F.3d at 582. Houston raises the issue only to
preserve it for possible Suprene Court review.

The judgnent of the district court is AFFI RVED



