IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-10864
Conf er ence Cal endar

KI ERON D. PEN GAR,
Pl ai ntiff-Appellant,
ver sus
BELL HELI COPTER TEXTRON, | NC.
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Northern District of Texas
USDC No. 4:01-CV-473-A

Decenber 28, 2001
ON PETI TI ON FOR REHEARI NG

Bef ore W ENER, BENAVIDES, and DENNIS, G rcuit Judges.
PER CURI AM *

The appellant’s petition for rehearing is GRANTED, our prior
panel opinion is WTHDRAWN, and this opinion is SUBSTI TUTED
t herefor.

Kieron D. Penigar, Texas prisoner # 721657, appeals the

district court’s dismssal of his in forma pauperis (I FP) conpl ai nt

agai nst Bell Helicopter Textron, Inc. (Bell). Penigar sued Bel
for its wunauthorized use of his design for a hydraulic Ilift

transfornmer. Penigar contended that in 1991 or 1992, Bell began

"Pursuant to 5TH QR R 47.5, the Court has determ ned that
this opi nion should not be published and is not precedent except
under the Ilimted circunstances set forth in 5THQR R 47.5. 4.
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production of a prototype aircraft, the V22 Gsprey, whose tilt
rotor wi ng design resenbled his transforner drawi ngs. The district
court dismssed his suit as frivolous pursuant 28 U S C
8§ 1915(e)(2)(B) (i).

Penigar avers that the court abused its discretion in
dism ssing his conplaint. He contends that he “presented factual
allegations that give nerit to his clainf and that he “was not
af forded opportunity to bolster claimwth proof.” Penigar also
avers that he has “a key witness to support his claim”

We dismiss Penigar’s suit without reaching the nerits of his
appeal because Peni gar has not established the exi stence of federal
jurisdiction over this case. Although the district court did not
di scuss the issue of subject matter jurisdiction, this court nust
consi der sua sponte whether jurisdiction is proper in this suit.

See Goonsuwan v. Ashcroft, 252 F. 3d 383, 385 (5th Cr. 2001). Wen

prosecuting a suit in federal court, the plaintiff has the burden

of establishing the court’s jurisdiction. Witmrev. Victus Ltd.,

212 F.3d 885, 887 (5th Cr. 2000).

Peni gar appears to assert a trade secret m sappropriation
claimagainst Bell. Nothing in his conplaint indicates that he has
a patent or trademark on his transfornmer idea. Unlike patent and
trademark | aw, trade secret m sappropriation is a natter of state

|l aw. See Bonito Boats, Inc. v. Thunder Craft Boats, Inc., 489 U. S.

141, 155 (1989); Seatrax, Inc. v. Sonbeck Int’'l, Inc., 200 F.3d

358, 363 (5th G r. 2000). Thus, Penigar has not established

federal question jurisdiction in this case.
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In a diversity suit, the plaintiff nust establish that there
is conplete diversity of citizenship between the opposing parties.
Witmre, 212 F. 3d at 887. Penigar, however, has not alleged facts
invoking diversity jurisdiction in this case. In fact, his
conplaint indicates that he is a Texas resident and suggests that
Bell is a Texas corporation. He lists Bell as having a Fort Wrth,
Texas address and alleges that the conpany m sappropriated his
t ransf or mer desi gn when hi s not her brought his transforner draw ngs
to the Bell plant near Arlington, Texas.

Because we find no basis for federal jurisdiction in this
case, we vacate the district court’s order dismssing Penigar’s
suit as frivolous and remand with instructions to dism ss this case

for lack of jurisdiction.

VACATED and REMANDED with instructions.



