IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-10912
(Summary Cal endar)

VENDELL T. WORSHAM
Pl ai ntiff-Appellant,

ver sus

M NYARD FOOD STORES, | NC.
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Northern District of Texas, Dallas Division
(3:00-CV-1182-P)

Novenber 7, 2001
Bef ore H G3 NBOTHAM W ENER and BARKSDALE, Circuit Judges.
PER CURI AM:

Plaintiff-Appellant Wendell T. Wrsham proceeding pro se,
appeal s the district court’s grant of sunmary judgnent in favor of
def endant - appel l ee M nyard Food Stores, Inc. (“Mnyard’”) on his
racial discrimnation clains under Title VII. Agreeing with the

result reached by the district court, we affirm

Pursuant to 5th Cir. R 47.5, the court has determ ned t hat
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5th Gr. R 47.5.4.
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l.
FACTS AND PROCEEDI NGS

Wor sham worked as a night stocker for Mnyard from 1995 to
1999. During his enploynent there, W rsham received several
war ni ngs regardi ng his poor perfornmance, irregular attendance, and
attitude. H's performance reviews also reflect that Wrshamdid
not always get along with his co-workers. Wor sham eventual |y
becane involved in a physical confrontation with a co-worker, for
whi ch both participants received citations fromthe police officer
who investigated the incident. It was shortly after this
occurrence that Wrshamwas fired by M nyard.

Subsequent to his firing, Wrsham filed a charge of racial
discrimnation with the Equal Enploynent Qpportunity Comm ssion
(the “EECC’). The EEOC determ ned that Wrsham had not presented
a sufficient basis on which to proceed wth an investigation. It
therefore dism ssed the charge and i ssued Wrsham a right-to-sue
letter.

Worsham attenpted repeatedly to procure |l egal representation
to litigate his claim on a contingent fee basis, but was
unsuccessful, either because the law firnms that he contacted
declined to represent himor because he could not afford to pay a
retainer fee. Unable to procure |egal representation on his own,
Wrsham filed a notion for appoi ntnent of counsel. The district

court referred the matter to a nmagistrate judge, who, after



assessing the legal standard for appointnent of counsel, denied
such relief and observed in addition that “the nerits of
Plaintiff’s clains against Defendant are problematic in the
extrene.”

Undeterred, Wrsham filed a suit against Mnyard pro se,
inartfully but apparently alleging violations of the First and
Fourteenth Amendnents to the United States Constitution,
term nation w thout explanation, wongful prosecution, failure to
provide a W2 form as well as clains under 42 U. S. C. 2000e et seaq.
for racial harassnent, national origin discrimnation, and
di scrim natory discharge. M nyard responded with a notion to
dismss all of Wirshami s proffered causes of action for failure to
state clains on which relief could be granted. The district court
granted Mnyard's notion as to all clains except those for racial
harassment and failure to provide a W2 form!

M nyard proceeded to defend these two remaining clains by
serving Wrsham with a request for adm ssions, a request for
producti on of docunents, and a set of interrogatories. Wrshamdid
not respond to these discovery and adm ssion requests; instead,

approximately two weeks after their filing, he filed a notion to

1 Mnyard as a non-governnental actor was not subject to
Fourteenth and First Amendnent clains. Wrshamfailed properly to
exhaust his admnistrative renedies for a national origin
discrimnation claim He did not allege facts sufficient to cover
the elenents of a malicious prosecution claim And he did not
all ege that he was term nated on account of his race.
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strike or dismss all Mnyard' s discovery and adm ssi on requests. 2
The district court again referred Wrshamis notion to the
magi strate judge who denied it, stating that Wrsham presented no
meritorious grounds for relief.

Alnmost thirty days after the magistrate judge's ruling,
Mnyard filed a notion for summary judgnment. Init, Mnyard argued
t hat Wbrsham had neither responded nor objected to the adm ssion
requests wwthin the thirty days permtted by Fed. R Gv. P. 36, so
that Wrsham nust be deened to have admtted the inquiries.
Specifically, Mnyard contended that Wrsham should be deened to
have admtted that during his enploynent with Mnyard, (1) he was
never the victim of, or subjected to, any form of racial
harassnent, and (2) he never conpl ai ned that he was the victimof,
or being subjected to, any formof racial harassnent.

More than thirty days after entry of the nmagistrate judge’'s
ruling, Wrsham filed his response to Mnyard' s sumary judgnment
nmotion, but failed to address Mnyard' s assertion that he had nade
these two critical adm ssions (or any other of Mnyard s requests
for adm ssion for that matter). |In fact, Wrsham never formally

answered the discovery requests or addressed M nyard’'s argunent.

2 The full title of Wirshanis notion was “Plaintiff’s Mtion
for Dism ssal or Strike of Defendant’s Motion to Produce Docunents
and Defendant’s Request for Discovery Mterials, |Including
I nterrogatories and Request to Admt on the Grounds that Affidavits
Were Made in Bad Faith and Mdtion Was Filed Wthout Counsel
Conferring Wth Counsel (Pro Se) Plaintiff in a Good Faith Attenpt
To Resolve the Matter and Failed to Advise Court of Such in Body of
Motion.”



More than four nonths after the magistrate judge’'s ruling —
and t hus approximately three nonths after Mnyard filed for summary
judgnment and W rsham responded — the district court granted
M nyard s summary judgnent notion. It did so based largely on the
material facts in question that Worsham by his failure to properly
respond or object, was deened to have admtted. Wor sham tinely
appeal ed the district court’s judgnent.

1.
ANALYSI S

A. Summary Judgnent in favor of M nvyard

1. St andard of Revi ew

We review a grant of summary judgnent de novo, applying the

sane standard as the district court.3 A notion for sunmary
judgnent is properly granted only if there is no genuine issue as
to any material fact.® An issue is material if its resolution
could affect the outconme of the action.® In deciding whether a
fact issue has been created, we nust view the facts and the

inferences to be drawn therefromin the |ight nost favorable to the

3 Morris v. Covan World Wde Mwving, Inc., 144 F.3d 377, 380
(5th Cir. 1998).

4 Fed.R Civ.P. 56(c); Celotex Corp. v. Catrett, 477 U.S. 317,
322 (1986).

> Anderson v. Liberty Lobby, Inc., 477 U S. 242, 248 (1986).
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nonnovi ng party.?®

The standard for summary judgnent mrrors that for judgnment as
a matter of law. ’ Thus, the court nust review all of the evidence
in the record, but make no credibility determ nations or wei gh any
evidence.® Inreviewing all the evidence, the court nust disregard
all evidence favorable to the noving party that the jury is not
required to believe, and should give credence to the evidence
favoring the nonnoving party as well as that evidence supporting
the noving party that is uncontradicted and uni npeached.®

2. Sunmmary Judgnent

Rul e 36 of the Federal Rules of Civil Procedure specifies that
if a party neither responds nor objects to a request for adm ssions
wthin thirty days, he is deened to have admtted the requested
adm ssions.® None contends that W rsham ever responded to the
requests; and the district court held that Wrsham never objected
to them either. On appeal, Wrsham insists that his notion to
strike or dismss the discovery requests constituted an objection

for purposes of Rule 36, and that the notion should have been

6 See d abisiomtosho v. City of Houston, 185 F.3d 521, 525
(5th Cr. 1999).

7 Celotex Corp., 477 U.S. at 323.

8 Reeves v. Sanderson Plunbing Products, Inc., 530 U. S. 133,
150 (2000).

° 1d. at 151.
10 Fed. R Cv. P. 36(a).



treated as such by the nagistrate judge. We may affirmthe
district court’s ruling on grounds other than those advanced by
that court.! Rather than attenpting to detern ne whether M nyard’' s
di scovery requests were proper or whether W rshams notion
constituted an objection to these requests, we affirmthe summary
judgnent of the district court wthout regard to the deened
adm ssi ons.

After conducting an exhaustive d

novo review, we concl ude

that, even if we were to assune that Wrshanmis notion to strike or
di sm ss should be considered as a proper objection to Mnyard's
di scovery request or that Wrsham properly denied the facts in
question, he still has not raised a genuine issue of material fact
and therefore cannot withstand Mnyard s sunmary judgnent notion.
To state a claimfor racial harassnent, Wrshambears t he burden of
provi ng that his workplace was an “obj ectionabl e environnent [that
was] both objectively and subjectively offensive, one that a
reasonabl e person would find hostile or abusive, and one that the
victimin fact did perceive to be so.”'?2 Moreover, the harassnent
must have been severe or pervasive and nust have altered the

condi ti ons of enpl oynent, destroyi ng Wrshani s equal opportunity in

11 Enployers Ins. of Wassau v. Cccidental Petrol eumCorp., 978
F.2d 1422, 1427 (5th Cr. 1992).

12 Faragher v. Gty of Boca Raton, 524 U S. 775, 787 (1998)
(citing Harris v. Forklift Sys. Inc., 510 U. S 17, 21-22 (1993)).
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t he workplace.®® To avoid summary judgnent, Worsham had to raise
a genuine dispute of material fact with regards to his workpl ace
conditions. He failed to do so.

Wor shami s evidence consists of nothing nore than his own
conclusional statenents in his Conplaint, his notions, and his
responses to notions that he filed with the district court. He has
presented no affidavits or other adm ssible summary |udgnent
evidence to support his naked, self-serving allegations. Even if
we were to assune further that his allegations of workplace
harassnment were true, Wrsham has not presented any evi dence (and
does not even clearly allege) that the workplace harassnent was
based on his race. In nost instances, Worshamonly all eges that he
was subjected to “harassnent” or “a formof harassnment” by his co-
wor kers. Therefore, he does not clearly state a Title VII claim

Addi tionally, although Wrsham avers that he repeatedly
conplained to his supervisors about his alleged race-based
harassnment, he has not adduced evidence of such conplaints
sufficient to avoid sunmary judgnent. He attenpts to prove that he
put his supervisors on notice by highlighting calls nade from his
cell phone to Mnyard’ s enpl oyee concerns hotline; however, nmaking
phone calls does not alone tend to prove that he was harassed on

account of his race or that his supervisors were put on notice of

13 Burlington Industries, Inc. v. Ellerth, 524 U S. 742, 754
(1998); DeAngelis v. EIl Paso Mun. Police Oficers Ass’n, 51 F. 3d
591, 593 (5th Cr. 1995).




any alleged racial harassnent. Moreover, Wrshams alleged
wor kpl ace conditions did not anount to a constructive discharge,
forcing himto quit. Rather, by his own adm ssion, he was fired by
M nyard despite his attenpts to conti nue working. Finally, Wrsham
cannot rebut Mnyard s proffered non-discrimnatory evidence which
i ndi cates that Wrsham had difficulty cooperating with his fell ow
enpl oyees, follow ng directions, and arriving at work regularly and
on-tine.

Again, to withstand summary judgnent, Wrsham had to produce
more than a scintilla of evidence, nore than nerely colorable
evi dence. ! Qur review of the entire record, and our consideration
of the record as a whole, confirns that Wrsham has not raised a
genui ne di spute as to whether he put his enployer on notice of any
al | eged raci al harassnent or whet her any adverse enpl oynent action
was taken on account of his race.

B. O her Points of Error.

In addition to appealing the grant of sunmary judgnent,

Wor sham advances several points of error including, inter alia,

summary judgnent on his W2 form claim the denial of court -
appoi nted counsel, and the awarding of costs to Mnyard. W thout
exhaustively addressing each point of error raised by Wrsham
suffice it that we find no reversible error in any of the district

court’s rulings.

14 Anderson v. Liberty Lobby, Inc., 477 U 'S. 242 (1986).
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L1l
CONCLUSI ON
For the foregoing reasons, the judgnent of the district court

and all of its rulings are, in all respects,

AFFI RVED.
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