IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-11131

Summary Cal endar

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,

ver sus
SAMPI E THOWPSQON, |11,

al so known as Sanpi e Thonpson,
Def endant - Appel | ant.

Appeal fromthe United States District Court
For the Northern District of Texas
4: 00- CR-267-1-E

May 15, 2002

Bef ore H G3 NBOTHAM W ENER, and BARKSDALE, Circuit Judges.
PER CURI AM *

Sanpi e Thonpson appeals his conviction and sentence for
possession of a firearmas a convicted felon, in violation of 18
US C 8 922(g)(1). W affirm

Thonpson clains that the factual basis for his guilty pleas
was insufficient to support his conviction. W conclude that the

district court’s finding of adequate factual basis was not clearly

"Pursuant to 5TH QR R 47.5, the court has determnm ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



erroneous, given the testinony of Thonpson’s fiancee and other
portions of the record.

Thonpson argues that 18 U S. C 8 922(g)(1) cannot
constitutionally be construed to proscribe interstate possession of
a firearm when the only interstate nexus is the fact that it
travel ed across a state line at sone tine in the past. He concedes
that this issue is foreclosed by our decision in United States v.
Daugherty,! and raises it only to preserve the issue for Suprene
Court review.

Thonpson also clains that 18 U.S.C. 8 922(g) (1) viol ates due
process and the Second Amendnent by authorizing a conviction
W thout requiring proof that the defendant knew that his conduct
was illegal, relying upon the district court opinion that we
reversed in United States v. Enmerson.? He seeks only to preserve
this issue for Suprene Court review.

Thonpson contends that the district court erred by treating
two of his prior convictions as unrel ated for sentenci ng purposes,
pursuant to U S.S.G 8 4Al.2(a)(2). The first conviction was for
delivery of |less than 28 grans of cocaine, commtted on August 29,
1990. Thonpson pled guilty on March 5, 1992, and was sentenced to
a seven-year prison term The second conviction was for possession
of less than 28 grans of cocaine on March 22, 1991. On April 12,

1991, Thonpson pled guilty and received eight years’ probation

1 264 F. 3d 513, 518 (5th G r. 2001).
2 270 F.3d 203 (5th Gr. 2001).



whi ch was revoked on March 6, 1992, and he was sentenced on the
sane day to another seven-year prison term concurrent with his
ot her seven-year sentence. Thonpson conmtted the two offenses on
different dates and was originally sentenced in each case on a
different date. The district court did not abuse its discretion in
finding that the two of fenses are not related for 8§ 4Al. 2 purposes.

Thonpson argues that his counsel was ineffective for advising
and permtting himto plead guilty. Thonpson has since w thdrawn
his claimthat the district court erred by denying his notion to
w thdraw his plea, and thus cannot satisfy Strickland s prejudice
requirenent.?

Thonpson al so argues that counsel was ineffective by failing
tofile a notion to suppress and other pretrial notions. This claim
has not been properly presented to the district court, and we do
not consider this clai mbecause the record is i nadequate to enabl e
us to evaluate it fairly on the nerits.*

Thonpson also asserts that the district court abused its
di scretion by denying his notion for a continuance of the hearing
on his request to withdraw his guilty plea. Thonpson nooted this
claimby withdrawing his claimthat the district court abused its
di scretion by denying his notion to withdraw the pl ea.

AFFI RVED.

3 HIll v. Lockhart, 474 U. S. 52, 58-60 (1985).

4 See United States v. Navejar, 963 F.2d 732, 735 (5th Cir.
1992) .



