IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-11202

Summary Cal endar

JEFFREY MARI O RAI NEY,
Pl ai ntiff-Appellant,

ver sus
FANNI E MAE,
Def endant - Appel | ee.

Appeal fromthe United States District Court
For the Northern District of Texas

(3:00-CV-1245-QG
August 6, 2002

Bef ore H G3 NBOTHAM SM TH, and CLEMENT, G rcuit Judges.
PER CURI AM *

Jeffrey Mario Rainey brought this Title VIl action against
Fannie Mae, his fornmer enployer, alleging that termnation of his
enpl oynent constituted unlawful retaliation for his conplaints of
racial discrimnation by his supervisor. He appeals the district
court’s orders striking his summary judgnent evi dence and granti ng
Fannie Mae’'s notion for summary judgnent. We affirm

Fannie Mae has noved to strike Rainey’'s record excerpt 1.

"Pursuant to 5TH QR R 47.5, the court has determnm ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



Because our review of a granted notion for sunmary judgnment is
limted to the evidence available to the district court at the tine
it granted the notion,! Fannie Mae’'s notion to strike is GRANTED

Rai ney contends that the district court erred by striking his
affidavits and exhibits. W need not reach this issue because we
conclude that the district court did not err in granting sumrary
judgnent even if Rainey’s summary judgnent evidence i s consi dered.
We thus decline to consider the question.

Rainey clainms that Fannie Mae retaliated against him for
engaging in activity that is protected by Title VII. In Title VII
retaliation cases, the plaintiff nust first nmake the follow ng
prima facie showing: (1) that he engaged in activity protected by
Title VI1, (2) that an adverse enpl oynent action occurred, and (3)
that a causal |ink existed between the protected activity and the
adverse action.? Assuming the plaintiff is able to establish his
prima facie case, the burden then shifts to the enployer to
denonstrate a legitimate nondiscrimnatory purpose for the
enpl oynent action.® If the enpl oyer satisfies this burden, the only
gquestion on summary judgnent is whether the evidence of

retaliation, in its totality, supports an inference of

Y&uillory v. Dontar Indus. Inc., 95 F.3d 1320, 1327 (5th Cr
1996) .

2 Gee v. Principi, 289 F.3d 342, 345 (5th Gir. 2002).

3 1d.



retaliation.?

The adver se enpl oynent deci si on conpl ai ned of by Rainey is his
termnation on March 10, 2000. Rainey filed an EEQCC conpl aint on
Septenber 14, 1999, and his supervisor knew of the EEOCC filing
prior to his termnation. Because the filing of an EEOC conpl ai nt
is a protected activity,® these facts are sufficient to establish
a prima facie case.

Rai ney cannot show, however, that the adverse enploynent
action would not have occurred "but for" the protected activity.?
Rai ney’s performance evaluations changed from favorable to
unfavorable on July 31, 1998-over one year before he filed a
conplaint wwth the EEOCC. Rainey’'s earlier conplaints to an internal
of fice of Fannie Mae al so were nade after his negative performance
eval uations. Rainey has failed to present summary j udgnent evi dence
show ng that the filing of the EEOC conplaint was the “but for”
cause of his termnation.’” Accordingly, we affirm the district
court’s grant of sunmary judgnent.

JUDGVENT AFFI RVED; MOTI ON TO STRI KE GRANTED.

4 Shackel ford v. Deloitte & Touche, LLP, 190 F.3d 398, 407
(5th Cr. 1999).

S &Geen v. Adm nistrators of Tul ane Educati onal Fund, 284 F. 3d
642, 657 (5th Gr. 2002).

6 Long v. Eastfield College, 88 F.3d 300, 308 (5th Cir. 1996).

” See Id. at 305 n. 4.



