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Havi ng been convi cted of capital nurder in Texas and sentenced
to death, Petitioner Janes Vernon Allridge is before us by virtue
of a certificate of appealability (COA) granted by the district
court in connection with Allridge’ s application for habeas corpus

relief under 28 U S.C. 8§ 2254. W deny all relief sought.

Pursuant to 5THGOR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



| .
BACKGROUND
In 1987, a Texas jury convicted Allridge of capital nurder,
after which the trial court inposed a sentence of death. See

Allridge v. State, 850 S.W2d 471, 475 (Tex. Crim App. 1991). 1In

this 8 2254 habeas action, the district court granted Allridge a
COA on two clains: “(1) Petitioner’s claimthat the trial court

violated the Wtherspoon [v. lllinois, 391 U S 510 (1968)]

doctrine when it granted the State’s chall enge for cause agai nst
prospective juror Martin Osborn, and (2) Petitioner’s ineffective-
assi stance-of-counsel claim” As Allridge’'s appellate brief is
limted to these two clains, the following recitation of the
procedural history of this case is limted to issues relevant to
t hem
A Trial

1. Voir Dire

During voir dire, the State chal |l enged veni reman Martin Gsborn
for cause on the ground that his doubts about the propriety of the
death penalty would “substantially inpair” the performance of his
duties as a juror in accordance with the court’s instructions and
his oath. Although the trial court initially denied the State’s
motion, it eventually granted the notion after further testinony
from Gsborn. This testinmony will be discussed below at length in

addressing Al lridge’'s Wtherspoon argunents.




2. Qi lt/innocence phase

The trial evidence, as related by the Texas Court of Crim nal
Appeal s (“CCA’), may be summarized as foll ows: On the night of
February 3, 1985, Allridge and his older brother, Ronald, left
their Fort Worth apartnment with the intention of robbing a Crcle
K conveni ence store. Allridge, 850 S.W2d at 476. Allridge was
carrying a sem -automatic pistol, and Ronald drove Allridge’s car.
Id. Alridge had previously worked at the Crcle K, was famliar
wth the store’s procedures, and knew where the conbination to the
safe was kept. Id. He also knew the clerk on duty, Brian
Cl endennen, having worked with hi mbefore. 1d. At about m dnight,
Ronal d dropped Allridge off around the corner from the targeted
store. 1d. dendennen had already closed the store, but admtted
Allridge when he asked for change to use the phone. Id.
Cl endennen made change, and Allridge “pretended to use the phone
and left to rejoin Ronald.” Id. Ronal d accused Allridge of
“chi ckening out” and dropped Allridge off at the store again. |d.
Cl endennen again let Allridge into the store, but this tine
Allridge pulled his gun and forced C endennen into the storeroom
Id. After tying Cendennen’s hands behind his back, Allridge
enptied the safe. Id. Al lridge heard sounds comng from the
storeroom and di scovered that Cd endennen had noved. 1d. He nade
Cl endennen “get back on his knees,” then shot himtw ce in the back
of the head. [d. Alridge and Ronald left, and C endennen died
fromthe gunshot wounds the next day. |[d.
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3. Puni shnent phase

At the punishnment phase, the State sought an affirmative
finding on the “second special issue,” which addressed “future
danger ousness” or whether the defendant would commt crimnal acts
of violence that would constitute a continuing threat to society.
Id. at 487 (citing Tex. Cooe CRM Proc. art. 37.071). The State
present ed evi dence of several arned robberies commtted by Al lridge
and Ronald in the two nonths followng after their robbery of the
Circle K and nmurder of C endennen. See id. at 487-88. In his
defense, Allridge attenpted to show that, since childhood, he had
been i nti m dated and dom nated by Ronald. [d. at 488. |n support,
he called a psychologist, Dr. R chard Schmtt, to testify that
Allridge was intelligent and conpetent and not psychotic or
sociopathic. 1d. The jury nade affirmative findings as to both
speci al issues, and the court sentenced Allridge to death.

B. Di rect appeal

On direct appeal, Alridge raised 21 points of error. See
Allridge, 850 S.wW2d at 476. In his first point, Allridge

contended that the trial court had violated the doctrine of

Wtherspoon v. lIllinois, 391 US. 510 (1968), by excluding

veni reman Osborn for cause on the ground that his views on the
deat h penalty woul d adversely affect his inpartiality. 1d. at 477.
Al lridge argued that Gsborn’s answers during voir dire reflected
that he could follow the | aw and not be controlled by his feelings
about the death penalty. 1d. After recounting Gsborn’s testinony,
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the CCA determ ned that “it appear[ed] that Osborn was torn between
the obligation to honestly conply with his oath as a juror and his
strong feelings in opposition to the death penalty.” 1d. at 478.
That court concl uded:
Gsborn’s answers that those feelings would
influence his assessnent of the evidence at
puni shment and affect his ability to conply with
his oath support the trial court’s determnation
that Gsborn was substantially inpaired in his
ability to performhis duties as a capital juror in
accordance wth his instructions and oat h.
Id. The CCA affirnmed Allridge’s conviction and sentence, id. at

497, and the United States Suprene Court denied Allridge' s

application for a wit of certiorari. Allridge v. Texas, 510 U. S.
831 (1993).
C. State postconviction proceedi ngs

In 1994, represented by a newattorney, Allridge filed a state
post conviction application, raising a new y-discovered-evidence
claim He argued that the “new evidence consisted of statistical
studies showng a strong correlation between the Jehovah’s
Wtnesses religion, of which Allridge was a practitioner, and the
comm ssion of crines. Alternatively, Alridge contended that his
trial counsel had perfornmed ineffectively by failing to devel op
this excul patory and mtigating evidence at trial. Al lridge al so
filed first and second anended applications raising additional
argunents. One was that the State had made i nproper jury argunents

when it stated that Allridge’s counsel had acted unethically by



having Dr. Schmtt testify about Allridge w thout having conducted
written psychol ogical tests in person.

The next fall, the state trial court issued findings of fact
and conclusions of |aw recomending that Allridge’'s clains be
rej ected. A month later, the CCA denied Allridge’s application
Wi thout a witten order. Later that year, the federal district
court stayed Allridge’ s execution so that an attorney could be
appointed for his 8§ 2254 habeas proceedi ngs.

D. Federal habeas corpus proceedi ngs

Foll ow ng his appointnment, newy appointed federal habeas
counsel filed Allridge s §8 2254 petition. Init Alridge contended

that (1) the trial court violated the Wtherspoon rule when it

granted the State’s challenge to venireman Osborn for cause; (2)
the court violated Allridge’s due process rights when it overrul ed
his challenges for cause to three venirenen who allegedly would
refuse to consider particular kinds of mtigating evidence at the
puni shment phase; and (3) his trial counsel had perforned
ineffectively at the punishnment phase by (a) failing to present
expert testinony about the nexus between Allridge’' s so-called
i ndoctrination in the Jehovah’s Wtnesses (which he refers to as
cult-like), and his crimnal behavior, and (b) allowing his
psychol ogi cal expert, Dr. Schmtt, to base his testinony on the
results of witten tests that Allridge filled out in his jail cell

W t hout observation or supervision.



The State filed an answer, contending that all of Allridge’s
clains were neritless. |d. The State also argued that Al lridge' s
second i neffective-assi stance clai mhad not been exhausted in the
state courts and was thus procedurally defaulted. Allridge did not
address procedural default in reply.

The nmagistrate judge issued a report recomending that
Allridge’'s 8 2254 petition be deni ed, concluding that, by uphol di ng
the State’s challenge to venireman Gsborn, the trial court
inplicitly found that his ability to act as a juror would be
substantially inpaired by his qualns about capital punishnent.
This finding was entitled to a presunption of correctness, which
Allridge had failed to rebut by clear and convinci ng evi dence. The
magi strate judge also concluded that Allridge’s claimthat trial
counsel perforned ineffectively by failing to ensure that the
written psychol ogical tests were supervised by Dr. Schmtt had not
been devel oped in state court and was thus procedural |y defaulted;
and that Allridge had not shown cause and prejudice to excuse this
default. The magistrate judge concluded that, in any event, the
i neffectiveness claim was neritless because Allridge could not
denonstrate prejudice: There was no evidence that anyone other
than Allridge had conpleted the tests and there was extensive
additional evidence of Allridge’ s future dangerousness. The
magi strate judge al so recomended that Allridge s other clains be

deni ed as neritl ess.



Allridge filed Ilengthy objections to this report and
reconmendat i on. In a footnote, Allridge argued that the second
i neffectiveness claimwas exhausted because the CCA adopted the
state habeas trial court’s finding that defense counsel had made
reasonabl e strategic choices about how to present all possible
mtigating factors in consultation with Dr. Schmtt and rendered
ef fecti ve assi stance under the totality of the circunstances. The
State filed a responding brief that addressed these objections.

The district court adopted the magi strate judge’s findi ngs and
conclusions and denied Allridge’'s 8§ 2254 petition. The court
issued its own findings and concl usions, which closely resenbl ed
those of the magi strate judge.

Wthin 10 days follow ng the entry of judgnment, Allridge filed
a FEp. R CQv. P. 59(e) notion to alter or anmend the judgnent. He
continued to maintain that his ineffective-assistance claim
regarding the witten tests had been exhausted because, in his
state application, he had included a general allegation that
counsel was ineffective in presenting psychiatric mtigating
evi dence. The court denied Allridge s Rule 59(e) notion, stressing
that even if the claimat i ssue were not procedurally defaulted, it
was neritless.

Allridge tinely filed a notice of appeal, which also
functioned as a notion for a certificate of appealability (“COA").
As noted, the district court granted Allridge a COA on his

Wt herspoon claimregardi ng venireman Gsborn and on his claim of
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i neffective assistance of counsel. As to that latter claim the
district court did not specify that it was granting COA as to both
of Allridge’ s ineffective assistance clains or that the question of
procedural default renai ned at issue.
I
ANALYSI S
Under 28 U.S.C. 8 2253(c)(2), our reviewis limted to the

i ssues on which the district court granted COA. Kiser v. Johnson

163 F. 3d 326, 327 (5th Gr. 1999). Although a habeas appel | ant may
obtain review of issues not certified by the district court if he
expressly requests fromus, and we grant, a COA on such i ssues, see

at v. Johnson, 192 F.3d 510, 512 n.6 (5th Cr. 1999), Allridge

does not seek review of non-certified issues. Furt her nor e,
Allridge has abandoned his <claim that counsel per f or med
ineffectively by failing to present statistical evidence regarding
Jehovah’s Wtnesses and crime; he does not brief this issue on

appeal. See Dowhitt v. Johnson, 230 F.3d 733, 742 n.6 (5th Cr

2000) .

Allridge filed his § 2254 petition on April 15, 1996, just
before the April 24, 1996, effective date of the Antiterrori smand
Effective Death Penalty Act (“AEDPA’). Consequently, the AEDPA’ s
anended standards of reviewdo not apply to his clains. Lockett v.

Anderson, 230 F.3d 695, 699 (5th Cr. 2000); Lindh v. Mirphy, 521

U.S. 320, 336 (1997). Under the pre-AEDPA standards, we reviewthe



district court’s legal conclusions de novo and the state courts’

findings of fact for clear error. See Soffar v. Cockrell, 300 F. 3d

588, 592 (5th Cr. 2002) (en banc). Under the applicable version
of 8§ 2254(d), we nust accord a presunption of correctness to al

findings of fact if they are supported by the record. Id.;
see former 8§ 2254(d)(1)-(d)(8) (listing eight exceptions to this
rule). The pre- AEDPA standards do not require a federal court to

defer to the state courts’ |egal conclusions. See Valdez wv.

Cockrell, 274 F.3d 941, 949 (5th Cr. 2001), cert. denied, 123 S

Q. 106 (2002).

A. Excl usi on of venireman Gsborn

Allridge contends that venireman GOsborn’s dism ssal was

i nproper under Adans v. Texas, 448 U. S. 38 (1980), because the CCA

relied on inpermssible reasons for wupholding the dismssal.
Al lridge argues that, inits opinion on direct appeal, the CCA made
“Iinmplicit” findings of fact that Osborn’s testinony that his
feelings about the death penalty would “tenper” his views of the
evi dence neant that those feelings would “influence” and “affect”
his assessnent of the evidence. Allridge insists that we nust
defer to those appellate findings of fact because they are
supported by the record, even if we believe that the trial court
gave the word “tenper” a different nmeaning and based its ruling on
adifferent ground. Allridge urges that, under Adans, the findings
of the CCA that Osborn’s feelings would nerely “influence” and
“affect” his view of the -evidence were constitutionally
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insufficient to support his dismssal. Allridge argues that the
Adans violation is clear, enphasizing that Osborn never said that
he could not participate in returning a verdict that would require
the judge to i npose the death penalty.

Al lridge acknow edges that the CCA and the federal district
court cited other grounds for disqualification that m ght have been
supported by the record. He maintains, however, that these other
grounds cannot be used to uphold the exclusion of Osborn because
they are based on facts that did not constitutionally authorize the
excl usi on.

The State counters that Allridge is inproperly raising his
contention regarding the state appellate court’s inplied findings
of fact for the first tine. The State also denies that the CCA
made its own factual findings, asserting that in actuality that
court deferred to the trial court’s inplied finding that Gsborn’s
feelings about the death penalty “substantially inpaired” his
ability to perform his duties as a capital juror. The State

mai ntai ns that, under Wainwight v. Wtt, 469 U S. 412 (1985), the

8§ 2254(d) standard of review should be applied specifically to the
trial court’s findings.

1. The applicable | aw

In Wtherspoon, a direct appeal froma crimnal conviction,

the Suprenme Court held that a death sentence cannot be carried out
if it followed the exclusion of a venireman sol ey because he voi ced
general objections to the death penalty or expressed conscientious
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or religious scruples against its infliction. W't herspoon, 391

U S at 521-22. Wt herspoon concerned (1) an Illinois capital-

sentenci ng systemin which the jury had broad discretion to i npose
the death penalty, and (2) an Illinois statute that permtted the
prosecution to <challenge for cause any venireman who had
“consci entious scruples against capital punishnent.” See id. at
512, 5109.

In Adans, al so a direct appeal, the Suprene Court held that a

venireman my be excused if his “views would prevent or

substantially inpair the performance of his duties as a juror in

accordance with his instructions and his oath.” Adans, 448 U.S. at

45 (enphasis added). |In Adans, the court addressed a Wtherspoon

claimin the context of Texas’'s capital -sentencing system under
whi ch jurors did not directly inpose the death penalty but instead
answered three special issues. 1d. at 40. At that tinme, TeEX. PENAL
CobE ANN. 8 12.31(b) stated that:
Prospective jurors shall be inforned that a
sentence of life inprisonnent or death i s nandatory
on conviction of a capital felony. A prospective
juror shall be disqualified fromserving as a juror
unl ess he states under oath that the mandatory
penalty of death or inprisonnent for life will not
affect his deliberations on any issue of fact.
Id. at 42 (enphasis added).
The Supreme Court in Adans concluded that this oath was
applied to exclude prospective jurors on grounds inpermssible

under Wt her spoon. Id. at 49. The Court reasoned that “it is

apparent that a Texas juror’s views about the death penalty m ght
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influence the manner in which he perfornms his role wthout
exceeding the ‘guided jury discretion,” . . . permtted himunder
Texas |law.” Id. at 46-47 (enphasis added). The provision
i nproperly excluded potential jurors “who stated that they woul d be
‘affected” by the possibility of the death penalty, but who
apparently neant only that the potentially | ethal consequences of
their decision would invest their deliberations with greater
seriousness and gravity or would involve themenotionally.” [d. at
49. “[N]either nervousness, enotional involvenent, nor inability
to deny or confirm any effect whatsoever is equivalent to an
unwi | i ngness or an inability on the part of the jurors to follow
the court’s instructions and obey their oaths[.]” Id. at 50.
“[T] o exclude all jurors who would be in the slightest way affected
by the prospect of the death penalty or by their views about such
a penalty would . . . deprive the defendant of [an] inpartial jury”
under the Sixth Amendnent. Id. (enphasis added). A State nmay,
however, “bar fromjury service those whose beliefs about capital
puni shment would lead them to ignore the law or violate their
oaths.” |d.

In the context of a 8 2254 habeas proceeding, the Suprene
Court in Wtt reiterated the holding of Adans that “[t]he proper
standard for determ ning when a prospective juror may be excl uded
for cause because of his or her views on capital punishnent
is whether the juror’s views woul d ‘ prevent or substantially inpair
the performance of his duties as a juror in accordance with his
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instructions and his oath.”” Wtt, 469 U S. at 424 (quoting Adans,
448 U. S. at 45). The Court in Wtt enphasized that, in a habeas
context, the question of a challenge for juror bias is a “factual
i ssue” covered by the standard of reviewin the fornmer 28 U S.C. 8§
2254(d), under which the finding of the trial judge is “presuned
correct” unless one of the reasons enunerated in the statute is
present. 1d. at 426-27, 430, 431. “[Where the record does not
indicate the [constitutional] standard applied by a state trial
judge, he is presuned to have applied the correct one.” 1d. at

431; see McFadden v. Johnson, 166 F.3d 757, 758 (5th Cr. 1999).

To rebut this presunption, the petitioner nust adduce “clear and
convincing evidence that the factual determ nation by the State

court was erroneous.” Wtt, 469 U S. at 435; Kelly v. Lynaugh, 862

F.2d 1126, 1134 (5th GCr. 1988).

In Wtt, the Suprene Court nmade a nunber of observati ons about
the trial judge's duties in addressing a challenge for cause for
bi as and the very nature of that function.

[ D] eterm nations of juror bias cannot be reduced to
guesti on- and- answer sessions which obtain results
in the manner of a catechism . . . . [ M any
veniremen sinply cannot be asked enough questions
to reach the point where their bias has been nade
‘“unm stakably clear’. . . . Despite this lack of
clarity in the printed record, however, there wll
be situations where the trial judge is left with
the definite inpression that a prospective juror
woul d be unable to faithfully and inpartially apply
t he | aw

Wtt, 469 U. S. at 424-26. The trial judge s “predom nant function
indetermning juror bias involves credibility findi ngs whose basi s
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cannot be easily discerned fromthe appellate record.” 1d. at 429.
Accordingly, the trial judge is not required to “wite out in a
separate nenorandum his specific findings on each juror excused,”
nor is he “required to announce for the record his conclusion that
[the dism ssed] juror was biased, or his reasoning.” 1d. at 430.

2. Pre- AEDPA applicability of § 2254(d) to state appellate
court findings

In the face of Wtt’'s deliberative explication of the
deference to be afforded a trial judge s decision in this context,
Al I ridge neverthel ess contends that we are bound to defer solely to
the CCA's “inplied” findings of fact that Osborn’s answers showed
that his feelings would “influence his assessnent of the evidence
at puni shnent and affect his ability to conply with his oath.”2 See
Allridge, 850 S.W2d at 478 (enphasis added). H's contention is
t hat, under Adans, such findings are not sufficient to support the
di sm ssal of Gsborn for cause. Pretermtting the question whether
the CCA' s reference to Gsborn’s feelings having “affected” and
“influenced” him even constituted “factual findings” wthin the
meani ng of 8§ 2254(d), we address Allridge’s contention bel ow and

conclude that its basic premse is flawed.

2 The State's position that this matter is inpermssibly
raised for the first tinme on appeal is not well taken. Evenif, in
the district court, Allridge did not explicitly make the contention
regardi ng deference tothe CCA's “inplied factual findings,” he did
argue in his § 2254 petition that the CCA erred when it stated that
Gsborn’s feelings would “influence” and “affect” his abilities as
a juror, that these findings contradicted the Suprenme Court’s
adnonitions in Adans, and that this “finding of fact” was not
entitled to a presunption of correctness under 8§ 2254(d).
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Al lridge does not cite a single Suprenme Court or Fifth Grcuit

deci sion holding that, in a Wtherspoon habeas chal | enge, a federal

court should defer solely to a state appellate court’s “factua

determ nation” to the exclusion of addressi ng what happened in the

trial court. He cites Sumer v. Mata, 449 U. S. 539 (1981), and

VWai nwight v. Goode, 464 U S. 78 (1983), for the proposition that
we are required to defer exclusively to the CCA's “factual finding”
that Osborn’s feelings would nerely “affect” and “influence” his
duties. As noted by the State, though, Mata was a habeas case in
whi ch the constitutional claimat issue had not even been raised in
the trial court and was advanced for the first time before the
state appellate court. See Mata, 449 U S. at 541-42. The
appellate court’s findings in Mata were thus the only findings of
fact available for reviewunder § 2254(d). See id. at 545-46. The
Suprene Court enphasized that the state appellate court had even
held a “hearing,” within the neaning of 8 2254(d), on the claim
Id. at 546. Mata thus offers no guidance in the circunstances of

Al lridge’s case.

Nei t her does Goode offer such guidance. In Goode, a habeas
petitioner had argued — for the first tinme in a state
post convi ction application before the Fl orida Suprene Court —t hat

trial counsel had perfornmed ineffectively by failing to challenge
the trial court’s alleged reliance on a nonstatutory aggravati ng
circunstance in inposing a death sentence. See Goode, 464 U. S. at
82. The Florida Supreme Court reviewed the record of the
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sentencing hearing and determned that the trial court had not
relied on the inpermssible factor in the first place. |d. I n
Goode’ s subsequent 8 2254 proceedings, the Eleventh Grcuit Court
of Appeals assuned arguendo that the Florida Suprenme Court’s
finding (that the sentencing court had not relied on an
i nperm ssible factor) was entitled to a presunption of correctness
under 8 2254(d), but concluded that the state-court finding was
“not fairly supported by the record as a whole.” 1d. at 83. The
United States Suprene Court held that the Eleventh G rcuit had
erred inits finding, as the Florida Suprene Court’s determ nation
“floulnd fair support in the record.” 1d. at 85. In Goode as in
Mata, there were no state trial court factual findings to which the
§ 2254(d) standard of review could have been appli ed.

We pause here to note that Allridge fails to conpare his own
case with the circunstances of Wtt, wherein the Suprene Court
closely scrutinized the state trial court’s resolution of a

Wt herspoon challenge in applying the §8 2254(d) standard. The

petitioner in Wtt had rai sed a Wt herspoon challenge in his direct

appeal to the Florida Suprene Court, see Wtt, 469 U S. at 415, yet
the United States Suprene Court apparently saw no reason to address
t he Fl ori da Supr ene Court’s “findi ngs” as to t he

Wt herspoon chal | enge when the record i ncl uded a detailed voir dire

transcript and a decision by the state trial court itself.
Allridge has cited no legal authority to suggest why his case
shoul d be treated any differently.
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We shall, therefore, review the state trial court’s decision
to exclude Gsborn. In so doing, we shall apply the 8§ 2254(d)
standard of review?

3. Voir dire and the dism ssal of Osborn

When, during the voir dire questioning, Gsborn was asked
whet her anything in his background would I ead himto believe that
he could not serve as a juror in Allridge’ s case, Osborn answered,
“Not hing specific. | have a problemw th the death penalty.” He
then expl ai ned that he had “spent tinme in Vietnamas a contractor
and saw enough of that, that | don’t know that | could make that
decision, in all honesty.” Gsborn described his feelings as
“strong” and stated that, “even though we are not as a jury
directly saying yes [wth respect to the decision to inpose the
death penalty], it’s going to be the death penalty; indirectly,
because of the questions and the answers, we are the responsible
group, and | don’'t know that | could, in all honesty, make that

ki nd of a decision.”

3% Even if we were to credit Allridge's argunents that we
shoul d defer to the CCA's “inplied” findings of fact, we would see
that Allridge has sonewhat m srepresented those findings. It is
true that the CCA stated that Osborn’s feelings would “influence”
hi s assessnent of the evidence and “affect” his ability to conply
with his oath. See Allridge, 850 S.W2d at 478. The court was
nmerely expl ai ni ng, however, that these findings “support[ed]” the
trial court’s determnation that Osborn was “substantially
inpaired” in his performance in his duties as a juror; it did not
state that these factors, standing alone, supported the trial
court’s finding. Id. Moreover, the CCA's ultimate *“factual
finding” was that Osborn was “substantially inpaired,” the key
phrase from Adans.
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The foll owi ng exchange then occurred:

Q: . . . Let ne ask you this: Do you think that
your feelings are so strong, or you classified them
as strong, do you think these strong feelings would
substantially inpair your ability as a juror to
follow the oath that you woul d take?

A It would tend to bias ny opinion, | think.
Q
Let me ask you, M. Gsborn, if -- say you were on

this jury and as the foreperson, say you were

el ected foreman, could you sign a verdict that

sentenced Janes Vernon Allridge to death?

A | don’t think | could. Honestly.

Q . . . Wuld you say that you had consci enti ous

scrupl es against the infliction of punishment that

resulted in death?

A | don’t know if it would be conscientious or

not, but [indicating] -- it is a gut feeling that |

don’t know whether | could or not.
The prosecutor then pointed out that jurors were required to take
an oath to render a true verdict according to the law and the
evi dence and asked Gsborn whether he could ®“assess the death
penalty.” Gsborn answered, “lI honestly don’t think I could” and
that to take the oath would “create an awful lot of internal
conflict.” He also stated that he would feel “very unconfortable”
maki ng a sentencing decision if he were the | ast undecided juror.

Gsborn then answered several questions from Allridge’s

attorney about the general civic responsibilities of jurors, after

whi ch the prosecutor asked a specific question of Osborn:

Q . . . [I]f you were selected as a juror in this
case, would you be able to follow your civic duty
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and sit down, set your feelings aside -- | am not
saying ignore them | am not saying deny their
exi stence -- but sit down and give fair
consideration to the evidence and then answer the
questions fromthe evidence as your oath requires?
A. | can nmeke that decision, you know, whether |
could actually sign to do what was necessary, |
don’t know.
Gsborn subsequently stated that he “woul d answer them as honestly
as | possibly could, but they are always going to be tenpered by ny
basic instincts that | think it’s wong for one person to take
anot her person’s life.” After a short argunent session, the trial
court denied the prosecutor’s challenge to Gsborn for cause.

The prosecutor then resuned his questioning of Gsborn. Noting
that the State was required to prove the special sentencing i ssues
beyond a reasonabl e doubt, the prosecutor asked Gsborn, “Before you
could vote yes to any one of those questions, would you require
there to be absolutely no doubt in your mnd at all?” Gsborn
replied, “lI think I would have to have, you know, little or no
doubt,” but then stated, “[n]ot having been put in that position
before, | don’t know.” The prosecutor al so asked Gsborn whet her he
could “in [his] own m nd i magi ne evidence that could be brought to
[hin] that could convince [him that the answer to [special issue]
nunmber two should be yes[.]” Gsborn initially answered, “I don’t
knowif | can quantify that,” but when a nearly identical question

was posed to him he answered, “l can’t honestly think of anything,

you know, that woul d nmake nme nmake that decision.” The prosecutor
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next asked, “None whatsoever?” to which Osborn replied, “lI don't
know. ”
Several mnutes later, the foll owi ng exchanged occurred:

Q Are your feelings -- are your strong feelings
about the death penalty such that you are nore
inclined to be biased for M. Allridge as we start
this case in that you know we are seeking the death
penal ty?
A | think it is going to tenper any deci sion that
| make. It’s got to bias it. | can’t say that
it’s -- that | amstarting off with a preconcei ved
concept of qguilt or innocence, but that has got to
be, you know -- | nean, had | not known it
bef orehand, it would have cone out eventually, but
Q Yes.
A, Yeah. It does tend to bias ne, you know

Q Agai nst the death penalty and for the
saving of a life?

A. Basically, yes.

The prosecutor also asked whether Osborn’s assertion that his
deci sion woul d be “tenper[ed]” by his feelings “woul d substantially
inpair [him fromsitting as a juror in this particular case” or
“in any capital nurder case.” Osborn replied, “I think it would be
a consideration. | nmean -- like | said, | don't know. But I think
it would, here again, tend to tenper ny decisions in howl perceive
t he evi dence know ng what the consequences could be.”

Agai n aski ng Gsborn about the oath to render a “true verdict
according to the | aw of Texas” and whet her he could “honestly take

that oath and then not do violence to [his] strong feelings” about
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the death penalty, Osborn stated, “I don’t think I could.” Then
this final exchange occurred:
Q Is it fair to say that any verdict you reached
at the second phase of this trial mght not be
based solely on the law from the Judge and the
facts that you've heard; mght it be tenpered by
your strong feelings about the death penalty?
A. That's entirely possible.
Q Mght that -- those strong feelings change how
you mght view the evidence know ng what the
result, the severe consequences of yes votes?
A. | think so.
At this point, the prosecutor resubmtted the challenge, and the
trial court granted it.

The court nevertheless allowed Allridge’s counsel to ask
Gsborn a few nore questions. Defense counsel asked Gsborn whet her
he could listen to the evidence at the guilt phase and decide
whet her t he case had been proven beyond a reasonabl e doubt. Gsborn
stated, “l could nmake that decision, yes, but know ng the possible
consequences, here again, that decision is also going to be
tenpered by the possible consequences |ater on.” Finally:

Q Well, | guess | have sone trouble wth
tenper. That is probably true for everybody.

It may be tenpered the other way for sone
jurors.

Could you listen to the evidence presented both at
the first stage and second stage, having found
sonebody guilty based on the evidence, and answer
those questions under your oath and answer them
based on what you thought the evidence showed?

A Not wi thout involving ny feelings for what |
was doi ng.
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At this point the trial court cut off the questioning, stating,
“The Court has listened to the answers of M. Gsborn and observed
hi s denmeanor and his manner in answering the questions. | think
that | have made the determnation in that regard, so | wll grant
the State’s challenge[.]”

We concl ude that, under the standards of review set forth by
the Suprenme Court in Wtt, Osborn’ s testinony supported the trial
court’s sustaining of the State’'s challenge for cause.* As there
is nothing in the record to suggest that the trial court applied
any particular constitutional standard, it nmust be presuned that it
applied the correct one. Wtt, 469 U S. at 431. That standard, as
noted above, is whether the juror’s views would “substantially
inpair the performance of his duties as a juror and in accordance
wth his instructions and his oath.” 1d. at 424.

As the Court noted in Wtt, “there will be situations where

the trial judge is left with the definite inpression that a

4 In arguing at length that we nust defer to the CCA's
“Iinmplied findings of fact” that GOsborn’s feelings would only
“affect” and “influence” his performance, Allridge has essentially

ignored the standards of review set forth in Wtt. In § 2254
actions involving Wtherspoon challenges, we have repeatedly
applied those standards since the issuance of Wtt. See, e.q.,

Soria v. Johnson, 207 F.3d 232, 245-47 (5th Cr. 2000); MFadden,
166 F.3d at 758-61; Fuller v. Johnson, 114 F.3d 491, 498-501 (5th
Cr. 1997); Mann v. Scott, 41 F.3d 968, 980-82 (5th Cr. 1994);
Net hery v. Collins, 993 F. 2d 1154, 1159-60 (5th G r. 1993); Drew v.
Collins, 964 F.2d 411, 416-17 (5th Gr. 1992); G anviel v. Lynaugh,
881 F.2d 185, 187-89 (5th Cr. 1989); Ellis v. Lynaugh, 873 F.2d
830, 832-37 (5th Cir. 1989); Kelly, 862 F.2d at 1133-35; Bell V.
Lynaugh, 828 F.2d 1085, 1092-93 (5th Gr. 1987); Rles v. MCotter,
799 F.2d 947, 949-50 (5th Cr. 1986); Smith v. MCotter, 798 F.2d
129, 132-34 (5th Cr. 1986).
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prospective juror would be unable to faithfully and inpartially

apply the I|aw, even when there is a “lack of clarity” in the
record. Wtt, 469 U S. at 425-26. The juror’s bias need not be
“proved with unm stakable clarity.” Id. at 424. In addition,
Gsborn’s failure to state explicitly that his feelings about the
death penalty would “substantially inpair” his performance is not
di spositive, because “[r]elevant voir dire questions . . . need not
be framed exclusively in the |anguage of” Adans. 1d. at 433-34.
Al lridge has not adduced clear and convincing evidence that
the trial court’s sustaining of the prosecution’s challenge to
Gsborn for cause was erroneous. “[T]he question is not whether a
review ng court mght disagree wwth the trial court’s findings, but

whet her those findings are fairly supported by the record.” Wtt,

469 U. S. at 434 (citing Marshall v. Lonberger, 459 U S. 422, 432

(1983)). Gsborn made a nunber of statenents that support the trial
court’s finding. He tw ce suggested that in followng his oath as
a juror, his feelings would bias his opinion. He repeatedly
expressed uncertainty and even doubt about whether he could nmake
deci sions that would result in inposition of the death penalty. He
i ndi cated that he could not think of anything that woul d cause him
to vote “yes” as to the special issues. Finally, Gsborn conceded
that he did not think that he could take the oath and not do
violence to his strong feelings, and that it was entirely possible

that a verdict he reached at the close of the punishnment phase
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m ght not be based solely on the aw fromthe Judge and the facts
t hat he had heard.

We acknow edge that the record in this case is not as clear-
cut as those in other cases in which we have rejected habeas
clains under Wtt.5 Still, a trial court’s findings on a

Wt herspoon chal | enge are based on “determ nati ons of denmeanor and

credibility that are peculiarly within a trial judge's province.”
Wtt, 469 U S at 428. The trial court in Alridge s case
initially denied the State’s challenge for cause with respect to
Gsborn; however, after hearing additional testinony, the court
sustained the challenge. The court enphasized that it had
“listened to the answers of M. Osborn and observed his deneanor

and his manner in answering his questions.” |In the final analysis,

5> (Cf. MFadden, 166 F.3d at 759-60 (venirenman agreed that he
woul d “automatically” vote agai nst the death penalty “[r]egardl ess
of the facts and circunstances of the case”); Mnn, 41 F.3d at
980-81 & n.9 (veniremans flatly stated that they could not take
“oath” to base answers to punishnent-phase issues solely on
evi dence); Nethery, 993 F.2d at 1160 (at | east one venireman woul d
vote “no” on special issues, regardl ess of the evidence); Drew, 964
F.2d at 416-17 (one venireman would hold State to burden of proof
hi gher than reasonabl e-doubt standard, and another woul d vote “no”
as to future-dangerousness special issue unless evidence showed
t hat defendant would commt future nurders); Ellis, 873 F.2d at
834-36 (venireman could not take oath if it required hi mto answer

“yes” to both special issues); Kelly, 862 F.2d at 1134 & n.15
(veni reman woul d answer “no” to both special issues “[n]o matter
what the evidence is”); Bell, 828 F.2d at 1092 (venireman

repeatedly stated that she could not inpose death penalty “under
any circunstances”); Smth, 798 F.2d at 133 (venireman would
“ignore the law’ or “violate [his] oath” in certain circunstances).
But see Riles, 799 F.2d at 949 & n.2 (rejecting Wtt challenge to
veni reman whose feelings about the death penalty would “infl uence”
his “way of thinking” and who, if he had a “choice,” would *“choose
sonething | ess than death”).
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we are satisfied that the district court’s ruling on Allridge’ s

Wtherspoon claim was correct and free of reversible error. e

therefore affirmthe court’s ruling based | argely on the standards
of Wtt.®

B. | neffecti ve assi stance of counsel

Allridge only briefly sets forth his claimthat his trial
attorney perfornmed ineffectively by failing to supervise personally
a psychological test that was given to Allridge at jail.” He

enphasi zes that at the punishnment phase, his psychol ogi cal expert,

6 W need not specifically address Allridge’s conplaints that
the CCA and the federal district court relied on “other grounds” to
support Osborn’s exclusion. As noted above, the forner 8§ 2254(d),
as discussed in Wtt, does not require us to address alternative
grounds that m ght have been cited by review ng courts.

In any event, Allridge’'s grievances regarding these
al ternative grounds are without nerit. He conplains, for instance,
that the prosecution asked Gsborn questions about whether, as a
jury foreman, he could sign a verdict that would result in the
def endant’ s execution, when Texas |law states that any juror can
refuse to serve as jury foreman. It is true that whether a
venireman could inpartially sign a verdict is “immterial to jury
servi ce under Wtherspoon.” See Alderman v. Austin, 663 F.2d 558,
563-64 (5th Cr. 1981). Aside from answers to the questions
regarding their abilities as forenen, however, the excluded
veniremen in Alderman had “evidenced no ‘unanbi guous’ intent to
oppose capital punishnent either in principle or in the trial.”
Id. at 563. |In contrast, the record of Gsborn’s voir dire is not
nearly so clear.

! There are m nor i nconsi stenci es in Al lridge’s
categorization of this claim at different tines. Al t hough he
refers to trial counsel’s own failure to supervise the
psychol ogi cal test, we perceive the gravanen of Allridge’'s

i nadequate investigation claim to be that counsel should have
di scovered before trial that his psychol ogi cal expert, who gave the
tests, had not renained present while the witten protions were
being conpleted; and that this led to the expert’s being
di scredited on cross-exam nati on.
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Dr. Schmitt,® testified that: (1) Allridge had engaged in a crine
spree with his brother Ronald, a classic sociopath, because Ronald
had dom nated him (2) Allridge believed that his brother would
kill himif he did not participate in the crines; and (3) Allridge
woul d not be violent in prisonif renoved fromRonald' s influence.
Al lridge asserts that this testinony was based in part on witten
psychol ogi cal tests adm nistered to Allridge, which, as revealed in
the State’s cross-exam nation of Dr. Schmtt, Allridge conpleted by
himsel f, without Dr. Schmtt’s presence or supervision. Allridge
contends that Dr. Schmtt’s mtigation testinony was thus
discredited and nmade virtually useless. He blanes this failure on
counsel s abrogation of his duty to investigate and nmai ntai ns that
prejudice resulted because the failure dooned any chance of
persuading the jury that Allridge did not present a future danger
to society.

1. Pr ocedural defaul t

Allridge does not address the State’'s contention, and the
district court’s conclusion, that this particular ineffective-
assi stance cl ai mwas procedural ly defaul ted when Allridge failedto
raise it in the state courts. Before we address the question of
procedural default, however, we nust first determ ne whether the

issue is even properly before us.

8 Dr. Schmtt’s nane appears as “Schmdt” in the tria
transcript and i n sone ot her pl eadings, but is spelled “Schmtt” in
his affidavit.
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The district court granted Allridge a COA on his ineffective
assi stance of counsel claimw thout elaborating further. At |east
two circuits have held that, “[a] bsent an explicit statenent by the
district court, in cases where a district court grants a COA with
respect to the nerits of a constitutional claim but the COA is
silent with respect to procedural clains that nust be resolved if
the panel is to reach the nerits, [the court of appeals] wll
assune that the COA al so enconpasses any procedural clainms that

must be addressed on appeal.” Jones v. Smith, 231 F.3d 1227, 1231

(9th Gr. 2000); MCoy v. United States, 266 F.3d 1245, 1248 (11lth

Cr. 2001) (quoting Jones), cert. denied, 536 U S. 906 (2002). W

agree with this anal ysis and concl ude that, under this standard, we
shoul d address the district court’s procedural -default ruling.
The procedural default doctrine precludes federal habeas
review when the |ast reasoned state-court opinion addressing a
claimexplicitly rejects it on a state procedural ground. Ylst v.
Nunnenmaker, 501 U. S. 797, 801, 803 (1991). \When the state court
has relied on an independent and adequate state procedural rule,
f eder al habeas review is precluded wunless the petitioner
denonstrates either (1) cause and prejudice or (2) that a failure
to address the claimw Il result in a fundanental m scarriage of

justice. Coleman v. Thonpson, 501 U. S. 722, 750 (1991).

Ordinarily, a habeas petition nust be dismssed if any issue

has not been exhausted in the state courts. Rose v. Lundy, 455

U S 509, 513-19 (1982). “Wwen . . . state renedies are rendered
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unavail able by the petitioner’s own procedural default, federa

courts are barred fromreview ng those clains.” Sones v. Hargett,

61 F. 3d 410, 416 (5th Gr. 1995). “‘[I]f the petitioner failed to
exhaust state renedies and the court to which petitioner would be
required to present his clains in order to neet the exhaustion
requi rement would now find the clains procedurally barred,
[then] there is procedural default for the purposes of federa
habeas. . . .’” 1d. (quoting Coleman, 501 U S. at 735 n.1). A
second state postconviction application by Allridge would al nost
certainly be barred by Texas courts as an abuse of the wit, and
this bar would operate as an adequate and independent state
procedural ground for procedural-default purposes. Finley v.
Johnson, 243 F.3d 215, 219 (5th Cr. 2001).

In the district court, Alridge denied that this particular
i neffectiveness cl ai mwas unexhausted. He argued that the CCA had
adopted the state habeas trial court’s finding that defense counsel
made reasonabl e strategi c choi ces about howto present all possible
mtigating factors in consultation with Dr. Schmtt and thereby
rendered effective assistance under the totality of the

circunstances (citing Vela v. Estelle, 708 F.2d 954, 959 (5th Cr

1983)). Al though it has not disputed that he did not raise an
i neffective-assistance claim specifically addressing his trial
counsel’s failure personally to supervise the psychol ogi cal test
given to Allridge or to discover that the expert had failed to do
so; neither has Allridge clained that the Texas courts did not
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address this specific claim Instead, the state habeas court did
express the general conclusionthat, after a thorough i nvestigation
into all possible mtigating factors available to counsel at tine
of trial and in consultation with Dr. Schmtt, the defense nmade a
reasoned, strategic, and effective presentation based on their
pr of essi onal assessnent of those factors.

To exhaust, a petitioner “nust have fairly presented the

substance of his claimto the state courts.” Nobl es v. Johnson

127 F.3d 409, 420 (5th Cr. 1997) (citing Picard v. Connor, 404

UsS 270, 275-76 (1971)). “‘It is not enough that all the facts
necessary to support the federal claimwere before the state courts

or that a somewhat simlar state-law claimwas made.’” WIder v.

Cockrell, 274 F.3d 255, 259 (5th Cr. 2001) (quoting Anderson V.
Harl ess, 459 U.S. 4, 6 (1982)).

Allridge cites Vela for the proposition that he successfully
exhausted his current i neffective-assistance claim In Vela, the
petitioner asserted three errors in his state habeas petition as
grounds for a finding that counsel was ineffective, and later in
his federal petition he urged several additional grounds supporting
his claim Vela, 708 F.2d at 957-58. W determ ned that Vela's
state habeas petition asserted i neffective assi stance on the basis
of counsel’s entire performance and that Vel a s three assertions of
error were nerely “singling out for comrent certain strikingly
prejudicial errors.” [d. at 959. W determned further that the
state court conducted its own independent analysis of counsel’s
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performance based on a review of the record as a whole. Id.
Concl udi ng that “[c] haracteri zing these all egati ons as ‘ unexhaust ed
clains’ would require us to find that the state habeas court failed
inits duty to evaluate counsel’s performance on the basis of the
record as a whole[,]” we held that Vela had exhausted his state
renedies. 1d. at 960.

In Thomas v. Collins, 919 F.2d 333, 334 (5th CGr. 1990),

however, the petitioner asserted i neffective assistance of counsel
inthe state court, arguing specifically that his appell ate counsel
failed to notify him tinely of his right to petition for
di scretionary review. Id. In federal court, the petitioner
presented an entirely new <claim regarding his counsel’s
i neffectiveness, arguing that counsel failed to assert on appeal a
claimthat the trial judge had failed to conply with TeEx. CooE. CR'M
Proc. art. 1.15. 1d. The petitioner suggested that exhaustion was
met because his case was simlar to Vela. Id. at 334-35. We
di stingui shed Vela, determning that the “record does not support
a finding that the state court ever reviewed counsel’s performance
in light of the Article 1.15 violation.” 1d. at 335. We thus
affirmed the district court’s dismssal for failure to exhaust.
Id.

The circunstances of Allridge’s postconviction proceeding
approxi mate those in Thomas nore closely than they approxi mate
those in Vela. Allridge did not raise a claim that counsel’s

entire performance was ineffective. Neither is there any
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indication that the state trial court conducted an independent
review of the record as a whole. Although we conclude that the
district court’s order granting COA included a certification
regardi ng the question of procedural default, we al so concl ude t hat
(1) Alridge’'s particular ineffective-assistance claim was
unexhausted and thus was procedurally defaulted, and (2) Allridge
has not shown cause or prejudice to excuse the default. e
neverthel ess address the nerits of that claimin the alternative.

2. Merits of ineffective-assistance claim

It is universally recognized that, to prevail on a claim of
i neffective assi stance of counsel, a petitioner nust show (1) that
his counsel’s performance was deficient in that it fell below an
obj ective standard of reasonableness and (2) that the deficient

performance prejudiced his defense. Strickland v. WAshi ngton, 466

U S 668, 689-94 (1984). When we assess whether an attorney’s
performance was deficient, we “nust indulge a strong presunption
that counsel’s conduct falls within the wde range of reasonable

pr of essi onal assistance.” 1d. at 689; Andrews v. Collins, 21 F. 3d

612, 621 (5th Gr. 1994). To show Strickland prejudice, a

petitioner nust denonstrate that counsel’s errors were so serious
as to “render[ ] the result of the trial wunreliable or the

proceedi ng fundanentally unfair.” Lockhart v. Fretwell, 506 U S.

364, 369 (1993). “In the context of a claimthat counsel rendered
ineffective assistance by failing to present evidence at the

puni shment phase of a capital nurder trial, the inquiry is whether
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there is a reasonable probability that, had the evidence been
presented, it would have altered the punishnent verdict.” Harris

v. Cockrell, 313 F.3d 238, 243 (5th Cir. 2002), petition for cert.

filed, (U S WMar. 17, 2003) (No. 02-1433). Failure to establish
either deficient performance or prejudice defeats the claim
Strickland, 466 U S. at 697.

To the extent that Allridge classifies his ineffective-
assi stance clains as one involving a failure to investigate, “[a]
defense counsel’s failure to engage in an appropriate
i nvestigation of potential mtigating evidence in the puni shnent
phase can support a claim of ineffective assistance of counsel.”

Smth v. Cockrell, 311 F.3d 661, 668-69 (5th Cr. 2002) (citing

Wllianms v. Taylor, 529 U S 362, 390 (2000)). “[We focus on

whet her the investigation supporting counsel’s decision ... was

itself reasonable.” Waggins v. Smth, 2003 W. 21467222 *8 (U. S.)

(enphasis in original). ““A defendant who alleges a failure to
i nvestigate on the part of his counsel nust allege with specificity
what the investigation would have revealed and how it woul d have

altered the outcone of the trial.’” Mawad v. Anderson, 143 F. 3d

942, 948 (5th Cr. 1998) (citation omtted).

At the punishnment phase, trial counsel for Allridge called
clinical psychologist Dr. Schmtt as an expert w tness. Dr .
Schmtt had conducted a two-hour clinical interviewof Allridge at
the jail and had adm nistered and expl ained sone psychol ogi cal
tests, which he left with Allridge and which were returned to Dr.
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Schmtt after Allridge had conpleted them?® Dr. Schmitt had al so
interviewed Allridge’ s parents and examned Allridge’ s artwork.
Dr. Schmtt testified that the results of all the tests showed t hat
Al lridge was not a sociopath, that he had denonstrated the ability
to maintain relationships and to exhibit |loyalty to other persons,
and that he is an individual who exhibits renorse. Dr. Schmtt
expressed the opinion that Allridge’'s brother, Ronald, has a
classic sociopathic personality, and testified that Allridge had
been picked on, physically intimdated, and beaten on a regular
basis by Ronald. Dr. Schmtt maintained that, aside from his
relationship with Ronald, Allridge is basically a non-violent
per son.

Dr. Schmtt admttedly was not present when the witten tests
were conpl eted and did not have personal know edge that they were
in fact filled out by Allridge hinself. Dr. Schmtt neverthel ess
testified that he had every reason to believe that the tests were
filled out by Allridge, and that the handwiting on the Sentence
Conpletion portion was very simlar to the handwiting on
Al lridge’ s artwork. Dr. Schmtt also confirmed that everything
that he told the jury about Ronal d was based on i nformation rel ated

to himby either Allridge or his parents.

o The tests consisted of the Mnnesota Miltiphasic
Personality I nventory (“MWI "), a “comonly used personality test,”
and a Sentence Conpletion Test, a test that permts the
psychol ogi st to determ ne people’ s attitudes and ways of thinking
about a wide variety of different subjects.

34



Al lridge has shown neither cause (deficient performance) nor
prejudi ce. Although the cross-exam nation of Dr. Schmtt confirned
that he did not remain in the presence of Allridge after submtting
the witten tests to him the State presented no evidence to
suggest that any one other than Allridge had conpleted them I n
addition, Dr. Schmtt’s testinony about Allridge was based not
merely on the witten test results but also on his two-hour
interview with Allridge, his interviews with Allridge’ s parents,
and his analysis of Allridge’'s artwork. Allridge exaggerates when
he contends that his attorney’s failure personally to supervise the
witten tests, or to investigate and determ ne before trial that
Dr. Schmtt had not done so either, “destroyed the defense s case
in the sentencing phase.” The record confirnms that counsel’s
investigation in regard to Dr. Schmtt was itself reasonable and
that it was sufficient to support counsel’s decision to put onthis

mtigating evidence. See Waqggins v. Smth, 2003 W 21467222 *8

(U.S). He has not overcone Strickland's presunption that
counsel’s performance fell “within the w de range of reasonable
prof essional assistance.” See Strickland, 466 U S. at 689.

Counsel’s investigation was nore than adequate to support the
factual decision to have Dr. Schmtt testify; and doing so was not
deficient.

Nei t her has Allridge denonstrated Strickland prejudice. On

direct appeal, Allridge challenged the sufficiency of the evidence
to support the jury's affirmative finding on the second speci al
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issue. See Allridge, 850 S.W2d at 487. In rejecting Allridge’s

chal | enge, the CCA enphasi zed that, when Allridge, Ronald, and two
acconpl i ces drove around Tarrant County conm tting robberies on the
night of March 24, 1985, Allridge personally commtted three
robberies while the other three nen waited in the car; and that the
eveni ng cul mnated with Ronal d’ s shooting and killing a custoner at
a What aburger restaurant while Allridge waited in the car. That
court al so stressed that, during the period of two nonths foll ow ng
the instant Circle Krobbery-nmurder, Allridge personally commtted
several armed robberies in which Ronald was not involved at all;
that the norning after the Wataburger robbery-nmurder, Allridge
apparently used the proceeds of the prior evening' s robberies to
pay his rent and to pay his attorney in a matter unrelated to the
arnmed robberies; that the facts of the Crcle K robbery-nurder
showed Allridge’'s cool calculation; and that the robberies
afterwards showed his “renorsel essness.” 1d. at 487-89. The CCA
noted Dr. Schmtt’'s testinony regarding Ronald s dom nance of
Al lridge, but did not even nention his discussion of the witten
tests. Id. at 488, 489. The court discounted the testinony
regarding Ronald’s domnation on the ground that Allridge had
comm tted several arned robberies in which Ronal d was not i nvol ved.
Id. at 489.

The evidence supporting a finding of Allridge’ s future
dangerousness was quite strong, and no evidence offered by the
St at e suggested that the witten psychol ogi cal tests were perforned
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by anyone other than Allridge. W conclude that Allridge has not
established a reasonable probability that counsel’s failure to
oversee Allridge s conpletion of the tests or to ensure that Dr.
Schmtt personally adm nistered the tests altered or affected the
puni shnment verdict in any way.
1]
CONCLUSI ON

Based on the foregoing analysis, we are convinced that
Allridge suffered no constitutional deprivation from his trial
court’s exclusion of venireman Gsborn from the jury and that no
reversible error was commtted by the trial or appellate courts of
Texas in that regard. W are |ikew se convinced that Allridge
procedurally defaulted his claim of ineffective assistance of
counsel ; and, alternatively, that on the nerits of that claim he
has not denonstrated either cause or prejudice under the test of
Strickland, the failure to denonstrate either being fatal to such
aclaim W therefore affirmthe district court’s denial of habeas
corpus relief to Petitioner Allridge and dismissal of his § 2254
petition.

PETI TI ON DEN ED.
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