IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-11295
TRINITY GAS CORPORATI CON,
Plaintiff
J. VAN CLI VER,
Appel | ant

V.
CI TY BANK & TRUST COVPANY OF NATCHI TOCHES; ET AL,
Def endant s
ClI TY BANK & TRUST COVPANY OF NATCHI TOCHES,

Def endant - Appell ee

Appeal fromthe United States District Court
for the Northern District of Texas
No. 4:99-CV-1007-A

Novenber 19, 2002

Before KING, Chief Judge, and JOLLY and H GAd NBOTHAM Circuit
Judges.

PER CURI AM **

Chi ef Judge King concurs in the judgnent only.

Pursuant to 5THGQR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR R
47.5. 4.



On Decenber 7, 1999, Trinity Gas Corporation (“Trinity”)
brought suit against Cty Bank & Trust Conpany of Natchitoches
(“CGty Bank”), Sidney W Sers (“Sers”), Patricia Sers, and Scriven
Tayl or asserting fraud, conspiracy, and conversion clains arising
from an alleged relationship between Sers, Trinity's forner
chai rman, and Joe Pierson, Jr., Cty Bank’ s president.

In July 2000, Cty Bank noved for summary judgnent on al
clains asserted against it by Trinity. The district court
ultimately granted that notion for summary judgnent in Septenber
2000.

I n August 2000, while Gty Bank’s summary judgnent notion was
pending, Gty Bank noved for sanctions against Trinity and its
attorneys under Rule 11 of the Federal Rules of G vil Procedure and
under 28 U. S.C. 8 1927 based on allegations in Trinity’ s conpl ai nt
whi ch Gty Bank cl ai ned wer e unreasonabl e and vexati ous and w t hout
adequate | egal and evidentiary support. Trinity and its attorneys
responded to the notion later that sane nonth.

On July 19, 2001, nore than ten nonths after the district
court granted summary judgnent in favor of Gty Bank on all clains
and al nost one year after City Bank filed its notion for sanctions,
the district court granted Gty Bank’s notion for sanctions in
part: it inposed sanctions on one of City Bank’s attorneys,
Appellant J. Van diver, individually, based on a finding that
Adiver had violated Rule 11(b)(2) and (3) and 28 U S.C. § 1927.
The court sanctioned Aiver under Rule 11 in the anount of $5, 000
and called for further briefing on the appropriate sanction for his

§ 1927 violation. In |late August 2001, the Court entered an order



sanctioning Oiver for the 8§ 1927 violation in the amunt of
$ 59,688.97. The sanctions i nposed under § 1927 shifted to Aiver
personally, Cty Bank's entire defense costs from the date that
Trinity first filed a docunent bearing Aiver’s signature. diver
appeal s both sancti ons.
ANALYSI S

We review a district court order inposing sanctions for abuse
of discretion, and we will find an abuse of discretion if the
district court based its order on either an erroneous view of the
law or a clearly erroneous view of the evidentiary record.! Under
Rul e 11 of the Federal Rules of G vil Procedure, an attorney may be
sanctioned for presenting any paper to a court wthout first
conducting a reasonable inquiry into | egal and evidentiary support
for allegations, clainms, and contentions contained therein.? In a
simlar vein, a court may shift attorneys fees and inpose other
sanctions under 28 U S.C. 8§ 1927, if the court finds “evidence of
bad faith, inproper notive, or reckless disregard of the duty owed
to the court.”® Further, to support a shift of all defense costs,
as is the case here, it nust be “shown with ‘convincing clarity’

that every facet of th[e] litigation was patently neritless.”*

1 Mercury Air Goup, Inc. v. Mansour, 237 F.3d 542, 548
(5th GCr. 2001).

2 See Fed. R Cv. P. 11.

3 Edwards v. GCeneral Mtors Corp., 153 F.3d 242, 246 (5th
Cr. 1998).

4 Browni ng v. Kraner, 931 F.2d 340, 345 (5th Gr. 1991)
(enphasis in original and citation omtted); see also Proctor &
Ganble Co. v. Amway Corp., 280 F.3d 519, 526 (5th Gr. 2002)
(sane).




District courts are given broad discretion in inposing
sanctions agai nst attorneys under Rule 11 and 8§ 1927,° but even
broad discretion nust be exercised wthin clear and reasonable
limts. As we have explained before, Rule 11 is not intended to
unreasonably chill an attorney's enthusiasm or creativity in
pursui ng factual or legal theories.® To this end, courts should
not inpose sanctions sinply because one party ultimately |ost on
the nerits in litigation; nor should courts use the w sdom of
hi ndsight in ruling on a notion for sanctions under Rule 11 or 8§
1927. Instead, the task for the district court under Rule 11 and
8§ 1927 is only to decide whether an attorney has failed to conduct
a reasonable inquiry into the | aw and the facts and conply with “an
obj ective standard of reasonabl eness under the circunstances.”’

Upon review of the record, the totality of the circunstances,
and the obligation of Aiver to his clients, we nust find that the
district court abused its discretion in inposing drastic sanctions
in this case.

First, we think that the district court erred as a matter of
lawwhen it held that Trinity’'s “clains are | egally i nproper” based
solely on the court’s finding that the clains are “[without

factual support.”® |In past cases, we have expressly noted the

5 See, e.qg., Cooter & Gell v. Hartmax Corp., 496 U. S.
384, 403-05 (1990).

6 See Thomas v. Capital Sec. Services, Inc., 836 F.2d
866, 988 (5th Cr. 1988)(en banc).

7 Federal Deposit | nsurance Corp. v. Cal houn, 34 F.3d
1291, 1296 (5th Gr. 1994).

8 R 2466- 67.



difference between the requirenents of subdivisions (b)(2)
and(b)(3) of Rule 11, and we have reversed district courts that
blurred the two parts of the Rule.® In this case, too, the
district conflated subdivision (b)(2) & (b)(3) of Rule 11 and
erroneously concluded that a factually unsupported clai mwas al so
necessarily one that is unwarranted by existing |aw or by a non-
frivolous legal argunent for the extension, nodification or
reversal of existing |aw or the establishnent of new | aw

Second, we think that the district court clearly erred in
hol ding that Aiver violated Rule 11 by presenting a conplaint to
the court wi thout conducting a reasonable inquiry into basis of the
al | egati ons and ot her factual contentions contained therein.® Rule
11 makes clear that the exact nature of the inquiry required wll
al ways depend on the individual circunstances in each case. This
inquiry usually will include specific factors such as how nuch the
attorney had to rely upon his client for the factual support for
t he docunent; whether pre-filing investigation was feasible; the
conplexity of the factual and |egal issues in question; and the

need for discovery to devel op the factual circunstances underlying

9 See FDIC v. Cal houn, 34 F.3d at 1298-99.

10 Qiver states in his brief that he did not personally
draft or sign Trinity' s original conplaint; however, his nane is
clearly listed on the conplaint before that of the signatory and
he continuously appeared as a responsi ble attorney on all papers
filed on Trinity's behalf. Furthernore, he was designated | ead
counsel for Trinity on June 12, 2000. Based on all of this
uncontroverted evidence, OAiver clearly participated in
“presenting” the conplaint to the district court. Accordingly,
Adiver can be held liable for the conplaint under Fed. R Cv. P
11.



the claim?® |ndrafting pleadings, an attorney is entitledtorely
on his own personal know edge as well as the objectively reasonabl e
representations of his clients. 1In this case, the reasonabl eness
of diver’s inquiry to support his pleadings is nmanifested by his
prior dealings with the parties in this case. Before filing this
case, diver represented the plaintiffs in a sharehol der-derivative
action brought on behalf of Trinity against Trinity s forner
President, Sydney W Sers, and he represented Trinity itself in an
SEC enforcenent action against Sers (in which the SEC obtai ned the
tenporary restraining order freezing assets belonging to Sers and
his famly at 1issue in this case). In addition, diver
successfully intervened on behalf of Trinity in a |lawsuit brought
by Gty Bank in Louisiana state court agai nst various parties. He
al so represented Trinity in various bankruptcy proceedings, as
counsel to the Shareholders Commttee. Thus, Aiver was intinmately
famliar with Sers, Trinity, Cty Bank, and alleged rel ationships
anong the three at the tinme this conplaint was filed such that the
reasonabl e inquiry conponent of Rule 11 is satisfied. Even if we
set aside Aiver’s affidavit (offering apparently true but untinely
testinony about his own know edge and beliefs regarding the
parties, their alleged relationships with one another, and the
factual background surrounding this case), the record still shows
that diver reasonably relied on the statenents and know edge of

his own clients in presenting Trinity's conplaint to the court.??

1 See Thomas v. Capital Sec. Services, Inc., 836 F.2d at

988.
12 See, e.qg., R 2438-41 (Aff. of WIliam Ruth).
6



In fact, each of the “false” allegations cited by Cty Bank
appear to have sone reasonable evidentiary basis sufficient to
w thstand attack under Rule 11(b)(3). For exanple, Trinity’s
allegation that Sers had “a close relationship” wth Gty Bank’s
President, Joe Pierson is clearly supported by information
uncovered during the course of other litigation indicating that
Sers and his famly were promnent Cty Bank custoners, that
Pi erson acted as the sole |l oan officer to Sers and t he corporations
that he controlled, and that the Bank often extended | oans to Sers
and his corporations under unusual conditions. Likew se, based on
the Affidavit of WIlliam Ruth filed in this case and based on
deposition testinony taken in other litigation, Trinity appears to
have had a reasonable factual basis for alleging that Sers
conspired with Pierson and Cty Bank fraudulently to transfer
$800,000 in proceeds from an illegal sale of Trinity stock.
Specifically, on Decenber 8, 1997, Pierson did in fact arrange for
City Bank to transfer $800, 000 out of a Gty Bank account opened in
the nanme of Sers’s young daughter to an offshore bank account in
the Cayman |slands belonging to Colunbia Trinity, one of Sers’'s
whol | y owned conpanies. This action was taken only on Sers’s oral
and witten request and apparently in contravention of general bank
policies. Moreover, on the sane day that this suspicious transfer
occurred a district court entered a tenporary restraining order
freezing that account. Still further, Trinity and diver had

evi dence supporting Trinty' s belief that Cty Bank and Pi erson were



aware of Sers’s problens with the SEC at the tinme of the supicious
transfer.®®

Finally, with respect to the § 1927 viol ati on, we do not think
that the record supports a determ nation that A iver unreasonably
and vexatiously multiplied the proceedings in this case sinply by
filing the original conplaint and refusing to withdrawit prior to

the disposition of Gty Bank’s summary judgnent notion. Certainly,

the evidence wll not support “with ‘convincing clarity’” a
determ nation “that every facet of th[e] litigation was patently

nmeritless.”

13 The district court stated that “there is no evidence
that Cty Bank knew of the TRO in its order granting Gty Bank’s
sanctions notion. However, a close reading of the original
conplaint reveals that Trinity only alleged “[u] pon information
and belief” that “Cty Bank received notice fromM. Sers and/or
others that the SEC had filed a | awsuit comrenci ng the SEC
Enforcenment Action.” Thus, Trinity did not, as the district
court said, ever nmake an allegation that Gty Bank knew about the
granting of the TRO before it wired the $800, 000. Because
Trinity never made such an all egation, evidence of the bank’s
know edge of the TROiIs immterial for the purposes of Rule 11

14 Browning v. Kranmer, 931 F.2d 340, 345 (5th Cr. 1991)
(enphasis in original and citation omtted); see also Proctor &
Ganble Co. v. Amway Corp., 280 F.3d 519, 526 (5th Gr. 2002)
(sane).




W t hus conclude that, for reasons we have briefly set forth,
the district court abused its discretion in awarding sanctions.?®®
Accordingly, the judgnent of the district court is REVERSED, and
judgnent is RENDERED in favor or Qiver.

REVERSED and RENDERED.

15 As we said in Thomas v. Capital Security Service, Inc.,
836 F.2d at 878, we review nore rigorously severe sanctions such
as those i nposed against Qiver.




