IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-11307
Summary Cal endar

LEO FREDI CK CEl ER,

Pl ai ntiff-Appellant,
vVer sus
JOHNNY W LLI AMS, Etc.; ET AL.,

Def endant s,

Bl LL WLEY, Deputy, Hood County Sheriff’s Departnent;
DAN THOVAS, Deputy, Hood County Sheriff’s Departnent,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Northern District of Texas
(4: 00- CV- 1523- A)
My 30, 2002

Bef ore H G3 NBOTHAM W ENER, and BARKSDALE, Circuit Judges.
PER CURI AM *

Plaintiff-Appellant Leo Fredick Geier, Texas prisoner #
915221, appeals the summary judgnent dism ssal of his 42 U S.C. 8§
1983 conpl ai nt. He contends that the district court erred in

determning that his clains were barred by the doctrine of

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.



col |l ateral estoppel, because the def endant police officers were not
parties or in privity with a party to his crimnal proceedi ngs.
The district court was without authority to construe Geier’s
nmotion for reconsideration as a notion under FED. R App. P. 4(a)(4)
whi ch suspended the time in which to file a notice of appeal
because the notion was filed nore than 10 days after entry of
judgnent. Therefore, his notice of appeal was not tinely filed.

See FeED. R Qv. P. 6(b); Fairley v. Jones, 824 F.2d 440, 442 (5th

Cir. 1987). This makes jurisdiction an issue. See United States

v. Alvarez, 210 F.3d 309, 310 (5th Cr. 2000).

The district court denied Ceier’s notion for extension of tine
in which to file a notice of appeal as nobot wthout neking a
determ nati on whether he could show “excusabl e neglect” or “good
cause.” See FeD. R App. P. 4(a)(5) (A (I), (ii). W choose not to
remand the case for such a determnation, however, because the

appeal is frivolous, making remand futile. See Alvarez, 210 F.3d

at 310.
We reviewthe district court’s summary judgnent determ nation

de novo. Threadqgill v. Prudential Sec. Goup, Inc., 145 F. 3d 286,

292 (5th Cr. 1998). Texas’s doctrine of collateral estoppel

requires, inter alia, that the party against whom the defense is

asserted has been a party or in privity with a party in the first

action. McCoy v. Hernandez, 203 F.3d 371, 374 (5th Gr. 2000).

The defense of coll ateral estoppel is being asserted agai nst Geier,



who was a party to his crimnal proceedi ngs; McCoy is therefore not
controlling, and Geier has not denonstrated any error on the part
of the district court in applying the doctrine.

As for Geier’s assertions that the district court erred in
applying the other elenents of the doctrine, he is deened to have
abandoned t hem because he raised this argunent for the first tine

in his reply brief. See Gnel v. Connick, 15 F. 3d 1338, 1345 (5th

Cr. 1994). Additionally, Geier’s argunent that the summary
j udgnent violated the doctrine of “law of the case” is rejected as
legally frivol ous.

Thi s appeal is without arguable nerit and is thus dism ssed as

frivolous. Howard v. King, 707 F.2d 215, 219-20 (5th Gr. 1983);

5STH QR R 42.2.

APPEAL DI SM SSED



