UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-11387

ROGER DALE VAUGHN
Peti ti oner- Appel | ant,
ver sus

JANI E COCKRELL, DI RECTOR, TEXAS DEPARTMENT OF CRI M NAL JUSTI CE
I NSTI TUTI ONAL DI VI SI ON,

Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Northern District of Texas
(7:98-CV-005-R)

July 25, 2002
Bef ore DAVI S, BARKSDALE, and DEMOSS, Circuit Judges.
PER CURI AM *

Federal habeas relief having been denied for Roger Dale
Vaughn’ s Texas capital nurder conviction and death sentence, at
issue is whether a certificate of appealability (COA) shoul d issue
for the following clains: the jury shoul d have been i nforned that,
had Vaughn been sentenced to life in prison, he woul d not have been
eligible for parole for 35 years; the evidence is insufficient to
support the jury' s future dangerousness finding; and his counsel

were ineffective in two respects. COA DEN ED

"Pursuant to 5TH QR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in 5THQR R 47.5. 4.



| .

On 14 Cctober 1991, Vaughn escaped fromthe jail in Lubbock
County, Texas. He sought out a friend, Shaw, told himhe had been
recently released from prison; and asked if Shaw would drive him
“to a few places in town”.

Shaw agreed. Later that evening, when Shaw offered to | oan
Vaughn noney, Vaughn replied that Shaw “di dn’t need t he noney where
he was going” and struck him on the head, rendering him
unconsci ous.

Shaw regai ned consciousness and junped from their noving
aut onobi |l e. Vaughn caught up with hint again beat hi munconsci ous;
and left himin a field, partially paral yzed. Vaughn stole Shaw s
identification and fled Lubbock in Shaw s autonobil e.

The next evening (15 Cctober), Vaughn visited friends in
El ectra, Texas. That night, he tel ephoned another friend, the son
of the 84-year-old victim I nstead, the victim answered the
t el ephone. Vaughn told her he would be in Vernon, Texas, the next
eveni ng around dinner tinme, and asked whether he could visit her
home. The victimagreed. She told a conpanion present during the
t el ephone conversation that her son’s friend was stopping by, but
that she woul d not prepare dinner for him

After arriving the next day (16 Cctober) in Vernon, Vaughn
burgl ari zed the Pucketts’ hone (his aunt and uncle), stealing two
pairs of boots and two rifles. He pawned the rifles in Wchita
Falls, Texas, and returned to Vernon.
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That evening, between 6:30 and 7:00 p.m, Vaughn entered the
victims honme in Vernon. Later inspection showed: the hone had
been ransacked and property, including the victims checkbook,
driver’s license, and jewelry, was mssing; the victim had been
strangled; and her body had been dragged across the floor.
(Al't hough the evidence indicated the victim had been sexually
assaulted, this was not a theory upon whi ch Vaughn was i ndicted or
upon which the State relied.)

Vaughn travel ed again to Wchita Falls and pawned the victim s
jewel ry, including her weddi ng ring. Vaughn al so cashed several of
her checks, telling one vendor he was the victinis son and telling
anot her he was her husband.

The next day (17 Cctober), Vaughn was arrested in Wchita
Falls after he attenpted unsuccessfully to cash another of the
victims checks. Wen he was arrested, he was wearing one of the
pairs of boots stolen from the Pucketts; and he also had in his
possession the victims driver’s license and checkbook. In
addi tion, several pawn receipts were found in his pocket, with the
cl ai mchecks made out to Shaw. (In fact, a pawn broker refused to
| oan Vaughn noney because he did not fit the physical description
provi ded on Shaw s identification. The nerchant copied the |license
pl ate nunber of Vaughn's vehicle; it was later identified as
bel ongi ng to Shaw.)

In 1992, Vaughn was convicted of capital murder in violation
of Tex. PenaL CobE ANN. 8 19.03(a)(2) (defining capital nurder as,
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inter alia, a “nmurder in the course of conmtting or attenpting to
commt ... burglary [or] robbery....”) and was sentenced to death.

In 1995, the conviction and sentence were affirmed by the
Texas Court of Crimnal Appeals and certiorari was denied by the
Suprene Court of the United States. Vaughn v. State, No. 71,495
(Tex. Crim App. 29 Mr. 1995) (unpublished) (Vaughn), cert.
deni ed, 515 U S. 1189 (1995).

Vaughn sought state habeas relief; the trial court recomended
denial. Ex parte Vaughn, No. 8938-A (46th Dist. C. of WI barger
County, Tex. 31 Cct. 1997) (unpublished) (Ex parte Vaughn). The
Texas Court of Crimnal Appeals accepted the recommendation. EX
parte Vaughn, No. 29,416-01 (Tex. Cim App. 10 Dec. 1997)
(unpubl i shed).

In June 1998, Vaughn filed for federal habeas relief. 1In July
2001, the petition was referred to the magistrate judge, who
recommended deni al . Vaughn v. Johnson, No. 7:98-CV-005-R (N.D
Tex. 31 July 2001) (Vaughn-USDC). The district judge accepted the
recomendation and | ater denied a COA.

1.

At issue is whether Vaughn is entitled to a COA for any of
three clains: the jury should have been instructed on his parole
eligibility if sentenced to life in prison; the evidence is
insufficient to support the jury’'s future dangerousness finding;

and his counsel were ineffective in not objecting on a certain
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basi s to extraneous of fense evi dence and not interview ng a cl ai ned
al i bi w tness.

The Antiterrorism and Effective Death Penalty Act (AEDPA)
appl i es, because Vaughn's federal petition was filed after AEDPA s
1996 effective date. See Lindh v. Mirphy, 521 U S 320, 336
(1997). Under AEDPA, Vaughn nust be granted a COA in order to
appeal the habeas-denial. 28 U S. C. 8§ 2253(c)(1)(A).

A COA may issue only upon “a substantial show ng of the deni al
of a constitutional right”. 28 U S.C 8§ 2253(c)(2). To neet this
st andard, Vaughn nust show “reasonabl e juri sts coul d debat e whet her
(or, for that matter, agree that) the petition should have been
resolved in a different manner or that the issues presented were
adequate to deserve encouragenent to proceed further”. Slack v.
McDani el , 529 U. S. 473, 484 (2000) (citation and i nternal quotation
marks omtted).

For a claim denied on the nerits, Vaughn nust denonstrate
“reasonable jurists would find the district court’s assessnent of
the constitutional clains debatable or wong”. 1d. (COA-nerits-
st andard) .

The ruling on whether a COA should issue “nmust be nade by
viewwng ... [Vaughn]’'s argunents through the Ilens of the
deferential schene laid out in 28 U S.C. § 2254(d)”. Barrientes v.
Johnson, 221 F.3d 741, 772 (5th Cr. 2000), cert. dism ssed, 531

U S 1134 (2001). Under that schene, a federal habeas court nust



defer to the decision of a state court where it has adjudicated a
claimon the nerits, unless the state court’s decisionis “contrary
to, or involved an unreasonabl e application of, clearly established
Federal |law, as determned by the Suprene Court of the United
States; or ... resulted in a decision that was based on an
unreasonabl e determi nation of the facts in Iight of the evidence
presented in the State court proceeding”. 28 U S . C 8§ 2254(d)(1)
& (2).

A state court decisionis “contrary to [] clearly established
Federal |law, as determned by the Suprene Court of the United
States ... if the state court arrives at a concl usion opposite to
that reached by th[e] Court on a question of law or if the state
court decides a case differently than th[e] Court has on a set of
materially indistinguishable facts”. W Illians v. Taylor, 529 U S.
362, 412-13 (2000).

A state court decision “invol ve[s] an unreasonabl e application
of [] clearly established Federal |aw, as determ ned by the Suprene
Court of the United States ... if the state court identifies the
correct governing legal principle fromth[e] Court’s decisions but
unreasonably applies that principle to the facts of the prisoner’s
case”. Id.

For these questions, as well as whether the state court
deci si on was based on an unreasonabl e determ nation of the facts in

the light of the evidence presented in the state proceeding, the



state court’s findings of fact are presuned to be correct unless
that presunption is rebutted by “clear and convinci ng evidence”.
28 U.S.C. § 2254(e)(1).
A

Vaughn contends that, under Sinmmons v. South Carolina, 512
US 154 (1994), his Fifth and Ei ghth Anendnent, as well as his
Fourteent h Anrendnent due process, rights were viol ated because the
jury was not instructed about his parole eligibility. As of
Vaughn’ s 1992 convi ction, a person convicted of capital murder, but
who received a life sentence, becane eligible for parole after
serving 35 years. Tex. CooE CRM PrRoC. ANN. art. 42.18, 8§ 8(b)(2)
(Vernon 1992).

In Simons, the Suprene Court held that, where

the State rests its case for inposing the
death penalty at least in part on the premse

that the defendant will be dangerous in the
future, the fact that the alternative sentence
to death 1is life wthout parole wll

necessarily undercut the State’s argunent
regarding the threat the defendant poses to
soci ety. Because truthful information of
parole eligibility allows the defendant to
“deny or explain” the showing of future
danger ousness, due process plainly requires
that he be allowed to bring it to the jury's
attention by way of argunent by defense
counsel or an instruction fromthe court.

512 U. S. at 168-69 (enphasis added). But, for “a State in which
parole is avail able [such as Texas], how the jury’'s know edge of
parol e availability will affect the decision whether ... to inpose

the death penalty is specul ative, and we shall not lightly second-
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guess a decision whether ... to inform a jury of information
regarding parole”. 1d. at 168 (enphasis added).

The state habeas trial court held this claim forecl osed by
Smthv. State, 898 S.W2d 838 (Tex. Crim App.), cert. denied, 516
U S 843 (1995), which held that, under the Texas death penalty
schene, Simmons does not require a parole eligibility instruction.
Ex parte Vaughn, at 3.

In considering this claim the district court relied on Weat
v. Johnson, 238 F.3d 357, 361 (5th Cr.), cert. denied, 532 U S
1070 (2001), and Allridge v. Scott, 41 F.3d 213, 221-22 (5th G
1994), cert. denied, 514 U S. 1108 (1995). Weat stated that our
circuit has “repeatedly recognized that the Simons rule applies
only where there is a |life-wthout-possibility-of-parole
alternative to the death penalty, an alternative that does not
exist in Texas”, 238 F.3d at 361 (enphasis added); and Allridge
read Simmons to hold that

due process requires the state to inform a
sentencing jury about a defendant’s parole
ineligibility when, and only when, (1) the
state argues that a defendant represents a
future danger to society, and (2) the
defendant is legally ineligible for parole.
Because Texas did not statutorily provide for
parole ineligibility at the time of [the
petitioner’s] convi cti on, we find [the

petitioner’s] reliance on Sinmmons to be
unavai | i ng.



41 F. 3d at 222 (enphasis added; footnote omtted). See Randass v.
Angel one, 530 U S. 156, 166 (2000) (“The parole-ineligibility
instruction is required only when, assumng the jury fixes the
sentence at |ife, the defendant is ineligible for parole under
state law.” (Enphasis added.)).

In district court, Vaughn also asserted that, although he
woul d have been eligible for parole after 35 years had he been
given a life sentence, such a sentence is a de facto |ife-w thout-
the-possibility-of-parole sentence and should be subject to the
Si mons  hol di ng. The district court rejected this contention
hol di ng that Vaughn was asking the court to adopt a new rule of
constitutional aw, which it could not do under Teague v. Lane, 489
U S 288, 301 (1989). In so ruling, the district court again
relied on Weat, which stated: “To hold that a lengthy parole

ineligibility is the de facto equivalent of alife sentence w thout

the possibility of parole ... would create a newrul e under the | aw
of our Crcuit”. 238 F.3d at 361. Accordingly, Weat held the
contention Teague-barred. 1d.

Vaughn al so asserted in his state and federal petitions that
t he absence of a parole eligibility instruction violates the Eighth
Amendnent. The district court, however, did not address this issue
separately. In his COA request, Vaughn continues to advance this

cont enti on.



Simons granted relief on due process grounds and “express| ed]
no opinion on ... whether the result reach[ed] ... [was] conpelled
by the Eighth Anmendnent”. 512 U. S. at 162 n. 4. Qur court has
consistently held, however, that, with respect to the Texas death
penalty schene, the Eighth Anendnent does not require a parole-
eligibility instruction. See, e.g., Tigner v. Cockrell, 264 F.3d
521, 525 (5th G r. 2001) (“the Fifth Crcuit has held that neither
the due process clause nor the Eighth Arendnent requires a state
court to give jury instructions regarding parole ineligibility in
Texas.”), cert. denied, 122 S. . 1177 (2002).

Utimtely, Vaughn reargues t he above-di scussed nerits of this
parole-eligibility claimin his COA request. As di scussed, his
contentions are foreclosed by circuit precedent. He has not
addressed, nuch | ess satisfied, the earlier described COA-nerits-
st andar d.

B

At the puni shment phase, the jury affirmatively answered the
special issue for whether it found “from the evidence beyond a
reasonabl e doubt that there is a probability that [Vaughn] woul d
commt crimnal acts of violence that woul d constitute a conti nui ng
threat to society”. For future dangerousness, Vaughn contends the
evidence proffered by the State is legally insufficient.

In considering this claim on direct appeal, the Court of

Crim nal Appeals enployed the standard from Jackson v. Virginia,
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443 U. S. 307, 319 (1979) (enphasis added): whether “any rational
trier of fact coul d have found the essential elenents of [Vaughn's
future dangerousness] beyond a reasonable doubt”. Vaughn, at 1.
It also noted that a jury may consider, inter alia, the follow ng
factors in assessing future dangerousness: (1) “the circunstances
of the capital offense”; (2) “the calculated nature of the
defendant’s acts”; (3) “the forethought and deliberateness
exhibited by the crine’s execution”; (4) “the existence of a prior
crimnal record, and the severity of the prior crines”; (5) “the
defendant’s age and personal circunstances at the tine of the
of fense”; (6) “whether the defendant was acting under duress or the
dom nation of another at the time of the commssion of the
of fense”; (7) “psychiatric evidence”; and (8) “character evi dence”.
Keeton v. State, 724 S.W2d 58, 61 (Tex. Crim App. 1987).

After considering the circunstances leading up to and
surrounding the nurder, the Court of Cimnal Appeals also
consi dered Vaughn's extensive crimnal past. Vaughn, at 3-4.

On February 28, 1973, |[Vaughn] was court
martialed and found gquilty by the Arnmy for
bei ng absent without leave.... On April 23

1973, [Vaughn] was di scharged fromactive duty
for “unsuitability - character and behavior
di sorders”. On Decenber 14, 1977, he was
convicted of burglary of a habitation and
pl aced on 10 years probation. Two and a half
months Jlater on February 28, 1978, that
probation was revoked for the aggravated
assault of two individuals whomhe cut with a

knife. There was no final conviction for the
aggravat ed assaults.
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On February 24, 1986, [Vaughn] was found
guilty of receiving stolen property in
Wom ng. ... Five nonths later on June 4,
1986, [Vaughn] was convicted of forgery....

On August 8, 1991, [Vaughn] was arrested
for forgery and robbery in Lubbock, Texas.
The victimin the robbery case was an 86 year
old woman. As [Vaughn] fled the scene, he
t hreat ened several of the bystanders. |t was
for these charges that [Vaughn] was bei ng held
in the Lubbock County Jail [when he escaped
and comm tted the subject nurder].

ld. at 4. The Court of Crimnal Appeals denied relief on this

i ssue, concl uding:

[ Vaughn’ s] extensive crimnal past included
bot h vi ol ent and non-vi ol ent acts. The events
| eading up to the instant crinme also indicate
a propensity for escalating and continued
violence. The evidence of the crine itself,
together wth [Vaughn’s] long history of
sonetinmes violent crim nal activity, IS
sufficient to support a rational jury finding
that [Vaughn] represents a continuing threat
to society.

In considering this claim the district court reviewed
Vaughn’ s extensive crimnal history and then set forth in detail
his actions leading up to, during, and after the nurder:

Looking ... at the facts surrounding the
crime, it is clear that Vaughn acted alone in
a manner that was both cal cul ated and brutal.
Hi s deliberate actions took place - not in the
heat of the nonent - but over the course of
two days. As described by the [Court of
Crim nal Appeals], Vaughn viciously attacked
Shaw twi ce, after Shaw had tried to help him
and then left himfor dead after stealing his
identification. Next, after arranging a visit
wth his eighty-four year-old victim he
strangl ed her, dragged her body across the
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ki tchen fl oor, and may have sexual |y assaulted

her. Evidence at trial also revealed what
appeared to be a bite mark on [the victims]
cheek. After nurdering [the wvictin] and

| eaving her in a pool of blood, Vaughn stole

and then pawned her jewelry including her

weddi ng ri ng.
Vaughn- USDC, at 13-14 (internal citations omtted). Accordingly,
the district court denied relief on this issue.

Once agai n, Vaughn does not address the COA-nerits-standard;
instead, he attenpts to reargue the nerits of this claim
Essentially, he contends that a balancing of the eight factors
identified in Keeton, supra, “mlitate against inposition of the
death penalty in this case”, and “[u] nder these circunstances, the
evi dence does not enable a rational trier-of-fact to conclude
beyond a reasonable doubt a probability that [he] would conmmt
crimnal acts of violence against society”.

Vaughn nmaintains, inter alia, that: the “present case does
not involve torture, disfigurenent, necrophilia, body nmutilation,
or other traditional circunstances that would justify a death
sentence w thout additional evidence”; his age at the tinme of
trial, 37, should have been a mtigating factor because at “thirty-
seven, [Vaughn] had not yet entered the nellow ng years of his
m ddl e-age”; and, concerning his prior crimnal record, “[Vaughn’ s]
general record of |aw abiding behavior exhibits an unaggressive,

non-vi ol ent character associated with reformand rehabilitation”
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To say the | east, these contentions are totally wi thout nerit.

In any event, Vaughn has not satisfied the COA-nerits-standard.
C.

Vaughn next clai ms counsel were ineffective in not objecting,
pursuant to Texas Rule of Crimnal Evidence 403, to extraneous
of fense evidence, and in not investigating a clainmed alibi wtness.
For the COA-nerits-standard for each of the two cl ai ned i ndependent
bases for ineffective-assi stance, Vaughn nust address both parts of
the wel |l -known i neffective-assistance test: (1) whether counsel’s
performance was deficient in that it “fell below an objective
standard of reasonableness”; and (2) whether the deficient
performance resulted in prejudi ce —“a reasonabl e probability that,
but for counsel’s wunprofessional errors, the result of the
proceedi ng woul d have been different”. Strickland v. Wshi ngton,
466 U.S. 668, 687-88, 694 (1984).

1.

At trial, the State introduced evidence of Vaughn's escape
fromprison shortly before the nurder, his burglary and assault of
Shaw, and his burglary of the Pucketts’ (his aunt and uncle) hone.
Vaughn, at 6. This was offered to denonstrate that Vaughn
formulated the requisite intent to rob the victim prior to
murdering her. 1d. at 7. Al though Vaughn’s counsel objected under
Texas Rule of Crimnal Evidence 404(b), Vaughn nmaintains an

obj ecti on shoul d have al so been made under Texas Rule of Crim nal
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Evi dence 403. I n numerous other instances, counsel did object
pursuant to that Rule. (“Effective March 1, 1998, the Texas Rul es
of Crimnal Evidence and the Texas Rul es of Evidence were nerged
into the new Texas Rul es of Evidence. Rul e 403 of the Rules of
Evidence is the sane as forner Rule 403 of the Rules of Crimnal
Evi dence. Thus, the scope and application of the newrule would be
the sane as under the old one. Because the case was tried before
the effective date of the new rules, however, we wll apply the
former Texas Rules of Crimnal Evidence.” Mozon v. State, 991
S.W2d 841, 844 n.2 (Tex. Crim App. 1999).)
As of Vaughn’s trial, Rule of OCrimnal Evidence 404(Db)

provi ded:

Evi dence of other crinmes, wongs, or acts is

not adm ssible to prove the character of a

person in order to show that he acted in

conformty therewth. It may, however, be

adm ssi ble for other purposes, such as proof

of notive, opportunity, intent, preparation

pl an, know edge, identity, or absence of

m st ake or accident. ..
TeEx. R CRM EviD. 404(b) (West 1992). Rule of Crimnal Evidence
403 provi ded:

Al t hough rel evant, evidence may be excl uded if
t he probative val ue IS substantially
out wei ghed by the danger of unfair prejudice,
confusion of the issues, or msleading the
jury, or by considerations of undue del ay, or
needl ess presentation of cunul ative evi dence.

TeEx. R CRM EviD. 403 (West 1992) (enphasis added).
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On direct appeal, Vaughn challenged the adm ssion of this
evi dence under Rules 404(b) and 403. Vaughn, at 6, 9. I n
consi dering whet her the evidence was adm ssi bl e under Rul e 404(b),
the Court of Crimnal Appeals first noted that, at trial, “defense
counsel postul ated that [Vaughn] never formed the ‘intent’ to rob
the victimuntil after the comm ssion of the nurder”. Id. at 6
(enphasi s added). The court then acknow edged the State’'s
contention that the “evidence of the extraneous offenses was
relevant to establish [Vaughn] fornulated the intent to rob [the
victin] before he killed her”. I1d. at 7.
The court upheld adm ssion under Rule 404(b):
Wiile the State ... could have relied solely
upon the circunstantial evidence to persuade

the jury of [Vaughn's] intent, they were not
prevented from producing other relevant

evidence to strengthen that i nference.
[ Vaughn’ s] escape from the Lubbock County
Jail, the robbery of a friend, and the

burglary of his relatives’ hone during the
short hours before the instant offense, all
make it | ess probable that his entry into [the
victim s] honme, whether consensual or not, was
a purely social call.

Id. at 8.

Concerni ng Vaughn’s claimthat the evidence was inadm ssible
under Rul e 403, the court held that, because he had not objected at
trial on that basis, any error was not preserved. Id. at 9 (citing
Mont gonery v. State, 810 S.W2d 372, 388 (Tex. Crim App. 1991)).
(During trial, as noted, counsel had repeatedly raised Rule 403
obj ections to other evidence.)
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In his state habeas application, Vaughn clained ineffective
assi stance for not objecting under Rule 403. The state courts
rejected this claim holding that the “proffered evidence was
adm ssi bl e” and that, based upon counsels’ affidavits, the

acts or adm ssions were not outside the range
of professional conpetent assistance, and even
if [they] were, there is not a reasonable
probability that the result of the trial would

have been different absent the deficient
conduct, if any.

Ex parte Vaughn, at 4.

Concerning this claim and relying on Montgonery, 810 S. W 2d
372, the district court discussed the nmechanics of Rule 403. It
first noted that, although evidence nay be adm ssible under Rule

404(b), it may be excluded under Rule 403 “on the ground that the

probative value of the evidence ... is nevertheless substantially
out wei ghed by ... the danger of unfair prejudice”. Vaughn-USDC, at
28 (enphasis in original; internal quotation marks omtted). It

al so noted “that in bal ancing the probative nature of the evidence

against its prejudicial effect ... the presunption is ... that
probativeness is the weightier consideration”. ld. at 28-29
(internal quotation marks omtted). And, it observed that “the

approach under Rule 403 [is] to favor the adm ssibility of rel evant

evidence, and ... a presunption exist[s] under the Rule that
rel evant evidence will be nore probative than prejudicial”. Id. at
29.
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After

considering this presunption, the context in which the

ext raneous of fense evi dence was i ntroduced, and t he above-di scussed

Court of Crim nal

evi dence under

nei t her deficient-performance nor prejudice.

Conce

ld. at 33;

rning deficient-performance, it stated:

In light of the highly relevant nature of the
extraneous crinmes evidence to the crucial
issue in the case of when Vaughn forned the
i nt ent to rob [the wvictin] and its
adm ssibility to aid the State in neeting its
burden of proof on this issue, the Court finds
that any objections by Vaughn's attorneys
under Rule 403 would likely have been futile.

see Enery v. Johnson, 139 F.3d 191, 198 (5th G

Appeal s hol di ng concerning the rel evancy of the

Rul e 404(b), the district court held there was

1997)

(“failure to assert a neritless objection cannot be grounds for a

finding of
(1998).
As fo

deficient performance”), cert. denied, 525 U S

r prejudice, the district court stated that Vaughn's

argunent presupposes that the trial court
woul d have sustained the Rule 403 objection
and kept the evidence out. In view of the
extrenely probative nature of the extraneous
crinmes evidence to Vaughn’s intent to commt
capital nurder and Rule 403's presunption of
adm ssibility, the Court finds Vaughn's
assunpti on . to be based on nmer e
specul ati on.

Vaughn- USDC, at 33.
s COA application, Vaughn states: “Was the testinony

I n hi

r egar di ng

the extraneous offenses relevant to the issue of

969

who

killed the victimin the instant capital nurder case? Contrary to
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the Magistrate’'s finding ..., Petitioner asserts that it was not”.
Along this line, he maintains: “Didthe evidence of the extraneous
of fenses ‘nmake nore or | ess probable a fact of consequence? No,
it did not. Watever [Vaughn] did, or did not, do to M. Shaw and
the Pucketts had little or no bearing on what he allegedly did
subsequently to [the victim”. Fatal to this contention, however,
as discussed supra and recognized by the district court, is the
evidence’ s rel evancy to Vaughn’s intent vel non to rob the victim
prior to commtting nurder.

Utimtely, Vaughn contends that this evidence was dami ng and
that, in a capital nmurder prosecution, counsel is ineffective for
not maki ng a Rul e 403 objection to such evidence. This conclusory
al l egation does not satisfy the COA-nerits-standard.

2.

For his second ineffective assistance claim Vaughn contends
trial counsel failed to interview a clainmed alibi wtness.
According to Vaughn: his counsel did not discover this wtness,
Green, until after the conclusion of the guilt phase; had counsel
“conduct ed an i ndependent i nvestigationinto the facts”, they would
have known sooner of this witness; and had G een testified at the
guilt phase, he woul d have testified that he was with Vaughn at the
time of the nmurder. (As discussed infra, Geen did testify during

t he puni shnent phase as a rebuttal witness for the State.)
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Vaughn rai sed this i ssue in his state habeas application.

The

t hey

trial court required Vaughn’s counsel to submt an affidavit
responding to, inter alia, this claim |In their affidavit,
st at ed:

Attached to counsel s’

(the guilt phase of Vaughn's trial

May) .

VAUGHN never nmentioned ... Geen ... in our
initial interviews as an alibi for ... VAUGHN.
In April, 1992 shortly before trial, ...
VAUGHN nentioned ... Geen for the first tine
as a possible alibi wtness. This was
i nconsi st ent wth ... VAUGHN' S earlier
narrative to counsels as to his whereabouts at
the tinme of ... [the] nurder. W attenpted to
contact ... Geen through Jackie Vaughn
[ Vaughn’ s brother] and our investigator. Qur
i nvestigator spoke with ... Geen prior to the
concl usion of the guilt/innocence phase of the
trial. Based upon this interviewwe felt that
... @Geen's testinony could not provide a
credible alibi and would hurt ... VAUGHN
because It hel ped establish a
robbery/theft/burglary notive for the nurder.
Also, we felt that there was a good chance

that the jury would perceive ... Geen’'s
testinony as perjured testinmony which would
further anger the jury towards ... VAUGHN with
a greater |likelihood of a death sentence. See
attached statenent of ... Geen

In that statenent, G een recounts the foll ow ng:

On Cctober 16, 1992 [should be 1991],

sonetine in the afternoon. | saw Roger Vaughn
inthe flats in Electra [ Texas] at a café. W
drank and tal ked for a couple of hours. He

said he ran out of noney and had to go to
Vernon [ Texas] to get sone noney. He went to
Vernon [ Texas] before dark. He cane back to

my girlfriend s house ... about 9:00 p.m He
acted nervous and asked ny girlfriend to
drive.... The next norning he left early.
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began three days earlier,

affidavit was Geen’s 7 May 1992 stat enent

on 4



After he left, | found out that the police
were | ooking for himby watching T.V. Unti
today, May 7, 1992, | never have talked to the
police or |law authorities about this.

About three or four weeks ago, Jackie
Vaughn [Vaughn’s brother] offered nme five
hundred dollars to testify that Roger and |
were doing crack all the day that he killed
the lady. | said no. | never told the police
or law authorities about this until today.

After considering counsels’ affidavit, the state trial court
recommended deni al because “[i] nvestigati on was done after [Vaughn]
belatedly requested it, and a strategy decision [was] nmade by
counsel ther[e]lafter”. Ex parte Vaughn, at 4. Furthernore, the
court found that Vaughn's “court appointed trial counsel did not
fail to properly investigate [Vaughn' s] alleged alibi defense”
ld. at 6.

In considering this claim the district court, under the
deferenti al AEDPA standard of review, deferred to the state court’s
findings of fact because Vaughn had failed to denonstrate by cl ear
and convi nci ng evidence that they were incorrect. Vaughn-USDC, at
35-36; see 28 U.S.C. §8 2254(e)(1). Accordingly, the court presuned
“the facts contained in the attorneys’ affidavit[] and found
credi bl e by the state habeas court to be correct”. Vaughn-USDC, at
36.

In holding no deficient-performance, the court first noted

t hat Vaughn’s counsel could not be faulted for not investigating

Geen earlier, because Vaughn had not tinely provided this
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information to them ld. at 37. Concerning their not further
investigating, after their investigator interviewed Geen, the
court stated that “counsel concluded that not only could G een not
provide a credible alibi for Vaughn, but that G een s testinony
woul d aid the State in establishing a notive for the nurder”. |d.
at 38. The district court concluded: “Under these circunstances,
Vaughn’s attorneys’ failure to use Geen constituted a rationa
tactical decision warranting ‘a heavy neasure of deference’”; and
the “soundness of their decision not to use G een is reinforced by
Geen's affidavit in which he accuses Vaughn's brother of
attenpting to bribe himfor favorable testinony”. |d.

As for prejudice, the district court first noted that, based
upon Green’s affidavit, any testinony woul d have been nore har nf ul
than hel pful. 1d. Second, after reviewi ng G een’ s testinony given
as a rebuttal witness for the State during the puni shnent phase,
the district court noted Green testified as follows: he and Vaughn
were drinking together in Electra, Texas, for three to five hours
begi nning at approximately 2:30 p.m, id.; Vaughn left to travel to
Vernon, Texas, to “get sone noney”; and, when Vaughn returned to
El ectra, he was not acting “normal ... |ike he was when he left”,
id. at 39.

According to the district court, Green’s testinony,

whi ch places Vaughn in Vernon, where the

murder took place, on the evening of the
murder is not at all helpful to Vaughn and
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further weakens his argunent that he was
prejudiced by his counsels’ failure to use
Green as a W tness.

| d. (enphasis added).

In his COA request, Vaughn maintains Geen “testified [during
the penalty phase] that he was with [Vaughn] at the tinme that the
[victin] was nurdered” and that had “counsel interviewed ... G een,
they could have offered his exculpatory testinony”. Geen’s
testi nony, however, was that he was wi th Vaughn for between three
and five hours beginning at 2:30-3:00 p.m the day of the nurder;
it does not preclude Vaughn’s commtting the nurder between 6: 30
and 7:00 p. m

QG her than this contention, Vaughn does not address the
district court’s holding concerning this claim He fails to
satisfy the COA-nerits-standard.

L1l
For the foregoing reasons, a COAis

DENI ED.
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