IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-11417

KEI RON DEREK PENI GAR,
Pl ai ntiff-Appellant,

ver sus
FRANCI S ODOM Property Oficer,
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Northern District of Texas
USDC No. 1:01-Cv-194

June 6, 2002

ON PETI TI ON FOR REHEARI NG

Before SM TH, DeMOSS, and PARKER, Circuit Judges.
PER CURI AM *

| T IS ORDERED that the petition for rehearing i s GRANTED
The prior panel opinion is WTHDRAWN, and this opinion is
SUBSTI TUTED t her ef or e.

Ki eron Derek Penigar (TDC) # 721657) appeals the di sm ssal

as frivolous of his pro se and in forma pauperis (IFP) civil

ri ghts conpl aint against the property officer at his prison unit

"Pursuant to 5TH QR R 47.5, the Court has determ ned that
this opi nion should not be published and is not precedent except
under the Ilimted circunstances set forth in 5THQR R 47.5. 4.
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wherein he alleged that not all of his personal property was
returned to himafter he was rel eased from adm ni strative
segregation and that the property officer refused to | ocate or
replace the mssing itens. He argues that the defendant’s
intentional deprivation of his fam |y photographs and ot her
sentinental property is, in effect, cruel and unusual punishnent.

An | FP conplaint that |acks an arguable basis in fact or |aw

may be dism ssed as frivolous under 28 U.S.C. 8§ 1915(e)(2)(B)(i).

Norton v. Dinmazana, 122 F.3d 286, 291 (5th Gr. 1997).

Deprivations of property caused by the m sconduct of state
officials do not infringe constitutional due process provided

t hat adequate state post-deprivation renedies exist. Mirphy v.
Collins, 26 F.3d 541, 543 (5th Cr. 1994)(citing Hudson v.

Pal ner, 468 U.S. 517 (1984)). Texas law allows prisoners to seek
admnistrative relief for property |ost or damaged by prison

enpl oyees. See Tex. Gov't Code § 501.007, 501.008 (Vernon Supp.

1996); Agquilar v. Chastain, 923 S.W2d 740, 743-44 (Tex. App.

1996) .

We reject Penigar’s attenpt to recharacterize his claimas
one inplicating the Ei ghth Anendnent because Peni gar made
absol utely no suggestion in the district court that the failure
to return the itens was intended as puni shnment. Penigar’s appeal
is without arguable nerit and is therefore DI SM SSED as

frivolous. See Howard v. King, 707 F.2d 215, 220 (5th Cr

1983); 5TH QR R 42.2.
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The di sm ssal of this appeal and the dism ssal as frivol ous
by the district court each count as a "strike" for purposes of 28

US C 8 1915(g). See Adepegba v. Hanmmons, 103 F.3d 383, 387-88

(5th Gr. 1996). In addition, Penigar accunul ated two strikes

wth the dism ssal of the appeal in Penigar v. Johnson, No. 01-

11290 (5th G r. Feb. 20, 2002)(unpublished). Because he has
accunul ated nore than three “strikes” under 28 U S.C. § 1915(9),
Penigar is BARRED from proceeding IFP in any civil action or

appeal unless he is under inmm nent danger of serious physical

injury. See 28 U S.C. § 1915(g); Carson v. Johnson, 112 F.3d
818, 819 (5th Gir. 1997).

APPEAL DI SM SSED; THREE- STRI KES BAR | MPOSED.



