IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-11461
Summary Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
TOMWY RAY CLOPTON,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Northern District of Texas
USDC No. 4-01-CR-90-1-E
© August 14, 2002
Before JOLLY, EM LIO M GARZA and PARKER, Circuit Judges.
PER CURI AM *

Tonmmy Ray O opton appeals his sentence followng his guilty-
pl ea conviction for health care fraud. C opton contends that the
district court erred in enhancing his sentence under U S. S G
8 3Al.1(b)(1) based on its determnation that the admttedly
vul nerabl e adol escents used as instrunentalities of his
fraudul ent Medicaid billing schene were victins of the offense.

Under U. S.S.G 8 3Al.1(b)(1), a defendant’s offense level is

i ncreased by two levels "[i]f the defendant knew or shoul d have

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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known that a victimof the offense was a vulnerable victim” A
“vul nerable victint is defined as “a person (A) who is a victim
of the offense of conviction and any conduct for which the
defendant is accountable under [U. S.S.G] § 1Bl1.3 (Rel evant
Conduct); and (B) who is unusually vul nerable due to age,

physi cal or nmental condition, or who is otherwise particularly
susceptible to the crimnal conduct.” U S. S.G § 3Al.1, comment.
(n.2). The determ nation whether one is a victimfor purposes of
US S G 8 3AL.1(b) is a factual finding subject to clear-error

review United States v. Burgos, 137 F.3d 841, 843-44 (5th Cr

1998).
The adol escents involved in the instant case “suffered harm
or at least potential harnf due to Clopton’s fraudul ent schene.

See United States v. G eger, 190 F.3d 661, 664 (5th Cr. 1999).

The adol escents had their Medicaid counseling benefits exhausted
in whole or part due to the schene, and they suffered damage to
their dignity and good nanes because they were falsely | abel ed

within the Medicaid systemas chem cally dependent. See Burqgos,

137 F.3d at 844; United States v. Roberson, 872 F.2d 597, 609

(5th Gr. 1989). Accordingly, the district court did not clearly
err in determning that the adol escents were victins of Copton’s

of fense for purposes of US. S.G § 3A1.1(b)(1). See Burgos, 137

F.3d at 844.

The judgnent of the district court is AFFI RVED



