IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-11482

MCKI NNEY BB, LP
Plaintiff - Counter Defendant - Appellee
V.
US REALTY ADVI SORS, LLC
Def endant - Counter d ai mant - Appell ant
RH SERVI CES COMPANY | NC

| nt ervenor Defendant - Counter C ai mant - Appell ant

Appeal fromthe United States District Court
for the Northern District of Texas
(00-CV-1762)

January 24, 2003

Before KING Chief Judge, and JONES and EMLIO M GARZA, Circuit
Judges.

KING Chief Judge:”

Appel lants US Realty Advisors, L.L.C. and RH Services
Conpany, Inc. appeal the district court’s denial of their notion
for partial sunmary judgnent and the grant of summary judgnent to

Appel | ee McKinney BB, L.P. Because the district court did not

Pursuant to 5THCQR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.



err in determning that Texas | aw governs this case and that
Appel lants were not entitled to relief, we affirm
| . Factual Background

This appeal stens froma di spute over the terns and
conditions of a contract for the performance of real estate
br okerage services. US Realty Advisors (“US Realty”) is a New
York limted liability conpany with its principal place of
busi ness in Manhattan. It is a registered investnent advisor
focused on real estate, business trusts, and securities. US
Realty offers sophisticated real estate advisory services to
public pension funds, corporations, financial institutions, and
private devel opers and investors on a nationw de basis. RH
Services Conpany, Inc. (“RH Services”) is an affiliate that
exists solely for the benefit of US Realty and is a New Yor k-
licensed real estate brokerage entity. It has no enpl oyees of
its own, as all individuals performng real estate brokerage
services for RH Services are US Realty enpl oyees. Unlike RH
Services, US Realty is not a licensed real estate broker in any
st at e.

The property at issue in this case, the Bl ockbuster
Distribution Center (“Blockbuster Property”) |ocated in MKi nney,
Texas and owned by McKinney BB, L.P. (“MKinney”), offered a

busi ness opportunity for US Realty because it necessarily



i nvol ved a single tenant net |ease transaction.? A former US

Real ty enpl oyee introduced officials fromUS Realty to those from
McKi nney, and contractual negotiations between the parties
subsequently ensued. The entirety of US Realty’s activity with
respect to the negotiations was perfornmed in its New York office;
at no tine did any enpl oyee travel to Texas for the purpose of
participating in the negotiations. MKinney s agent, Keystone
Strategies Inc. (“Keystone”), negotiated with US Realty fromits
office in Dallas, Texas.

At the end of negotiations, on Septenber 13, 1999, MKi nney
retai ned by contract the services of US Realty and RH Services to
mar ket and structure the sale of the Bl ockbuster Property. No US
Real ty enpl oyees traveled to Texas for the purpose of executing
the retai ner agreenent, which the parties eventually | abeled (and
we will call) the Advisor Contract. An executive vice president
signed the Advisor Contract in New York and forwarded it to
Keystone, who thereafter executed the Advisor Contract in Texas
and sent an executed copy back to New YorKk.

The Advi sor Contract appointed US Realty to be the
“excl usive disposition advisor with respect to the Property.”
Under the agreenent, US Realty would prepare a business anal ysis

of McKinney' s interests, have an exclusive right to sell the

2 Single tenant net leasing is a niche in real estate
transactions in which US Realty has a | evel of expertise. US
Realty participates in $1 billion worth of such transactions
annual | y.



Bl ockbuster Property on terns acceptable to MKinney, and
generally act as MKinney's disposition advisor. The agreenent
provided for US Realty’s right, under certain conditions, to a
fee of 1% of the purchase price if the Advisor Contract was
term nated and the Bl ockbuster Property was nevertheless sold to
a purchaser produced by US Realty. Moreover, the Advisor
Contract outlined varied services for US Reality to perform and
noted that any and all real estate brokerage functions woul d be
performed by RH Services.

The Advi sor Contract al so established several conditions to
US Realty and RH Services’ receipt of a conmssion. First, the
sal e of the Bl ockbuster Property had to transpire within 180 days
follow ng the expiration of the Advisor Contract. Second, the
Advi sor Contract required that within ten days of its expiration,
US Realty had to notify McKinney in witing of any prospective
purchaser of the Bl ockbuster Property with whomit had
substantial contact. This condition was inserted with the
intention that Keystone and MKi nney woul d know by a date certain
whet her there was a prospective purchaser who m ght purchase the
Bl ockbuster Property within 180 days after the expiration of the
Advi sor Contract.

Originally, the Advisor Contract was scheduled to term nate
on Novenber 9, 1999. It was extended on four occasions, each
time in witing and each tinme at the request of US Realty. The
|ast witten extension expired on Decenber 21, 1999. Thus,
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pursuant to the express ternms of the Advisor Contract, including
all extensions, if US Realty expected to be conpensated under the
terms of the Advisor Contract, it had to neet the ten day witten
notice condition by January 2, 2000 and the closing of the sale
to one of the prospective purchasers had to occur on or before
June 18, 2000 (which was 180 days after the expiration of the
Advi sors Contract).

During the termof the Advisor Contract, US Realty and RH
Services sent out twenty-seven confidentiality agreenents to
potential purchasers. They secured four bona fide offers for the
Bl ockbuster Property, including the offer from Peak Hol di ngs,
which ultimtely purchased the Bl ockbuster Property for
$38, 500,500. During this period of time, US Realty enpl oyees
never traveled to Texas (or any other state) while providing
services. Mreover, there was no conduct or activity on the part
of US Realty enpl oyees outside the State of New York

As of the expiration date of the final witten extension of
the Advisor Contract, US Realty and RH Services had secured a
confidentiality agreenent fromB. T. Rai ke, Peak Hol dings’s
broker, secured a $37 mllion offer from Lexington Corporate
Properties Trust, and delivered a status report that reveal ed the
activity and interest in the Bl ockbuster Property created by US
Realty and RH Services. Yet, the Bl ockbuster Property still had
not been sold and McKi nney never extended the Advi sor Contract
beyond the expiration date of the final extension. At this
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point, US Realty and RH Services departed fromthe witten
agreenent by continuing to market the Bl ockbuster Property and
broker deals with prospective purchasers.

Peak Hol dings forwarded its initial offer directly to
McKi nney on January 28, 2000, and McKi nney counteroffered. On
February 25, 2000, Peak Hol di ngs acknow edged MKi nney’s
counteroffer and nade a final offer. Peak Hol di ngs and MKi nney
eventually entered into a contract for the sale of the
Bl ockbuster Property on May 4, 2000. MKinney agreed to
i ndemmi fy Peak Hol dings as to any claimby any broker or finder
wth which it dealt. Although Peak Hol dings signed the letter of
intent, the final purchaser of the property was BV Realty
Partners, a Texas |imted partnership. BV Realty Partners cl osed
on the Bl ockbuster Property on July 28, 2000.°3

1. Procedural History

Prior to the closing on the Bl ockbuster Property, US Realty
demanded from McKi nney a comm ssion for services rendered. Upon
recei ving the paynent demand fromUS Realty, MKinney initiated
the underlying action in Texas state court, seeking a declaration
that it did not owe conpensation to US Realty under the Advisor

Contract. MKinney advanced four argunents to establish US

3 Despite its efforts, US Realty fell short in neeting the
two deadlines provided in the Advisor Contract, as it did not
provide McKinney with a |ist of prospective purchasers by January
2, 2000 and, as of June 18, 2000, it had not facilitated a
closing with a prospective purchaser that it had both contacted
and identified.



Realty’s inability to recover: (1) US Realty was precluded from
entitlenent to fees by operation of the Texas Real Estate License
Act (“RELA’) because neither US Realty nor RH Services was a

i censed broker in Texas; (2) US Realty did not fulfill a
condition precedent to the recovery of a conmssion, i.e., that
the sale of the Bl ockbuster Property had to be consummated within
180 days after the expiration of the Advisor Contract (since the
Advi sor Contract was never extended orally or in witing beyond
Decenber 21, 1999); (3) any oral extension or nodification of the
written agreenent was unenforceabl e under the Statute of Frauds
provi sions of the Texas RELA; and (4) in any event, US Realty
breached its obligations under the Advisor Contract by, inter
alia, failing to prepare and revise financial reports and cash

fl ow anal yses.

US Realty renoved the case to federal district court and
asserted counterclains for breach of contract and unjust
enrichnment. MKinney thereafter noved for summary judgnent,
contendi ng that Texas | aw governed the controversy and the Texas
RELA operated to preclude renunerati on under both Texas and New
York | aw.

RH Services intervened in the action as a defendant, and
together with US Realty, cross-noved for partial summary
judgnent, maintaining that they had established their entitl enent
to quantum neruit recovery under New York law. They cl ai ned New
York | aw shoul d apply because: (1) any fair application of the
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Texas choice of law rules points to New York as the state with
the nost significant interest in this controversy; (2)
application of the procedural |aw of Texas, which includes the
Statute of Frauds provision of the Texas RELA, woul d make the
Advi sor Contract’s oral extension unenforceable and thus enable
recovery under quasi-contract theory; and (3) application of the
Texas Statute of Frauds does not preclude consideration of New
York substantive |aw, which recognizes a cause of action for
unjust enrichnent when a |icensed broker’s performance of an
unenforceable witten agreenent results in a clear benefit to the
ot her contracting party.

The district court granted McKinney’'s Mtion for Sumrary
Judgnent and denied US Realty and RH Services’ Mtion for Parti al
Summary Judgnent. The court found that the Texas Statute of
Frauds applied and barred US Realty and RH Services’ unjust
enrichnment counterclaim In denying the cross-notion for parti al
summary judgnent, the court reasoned that even if it applied New
York’s Statute of Frauds, relief would remain unavail able to US
Realty and RH Servi ces because the proffered evidence showed that
US Real ty, although unlicensed, provided brokerage services in
the subject transaction, an act prohibited under New York | aw.
The court further found that 8§ 535.1 of the Texas Adm nistrative
Code precluded US Realty and RH Services’ counterclai mbecause US

Realty did not hold a Texas real estate |icense.



US Realty and RH Servi ces appeal, seeking review of the
district court’s grant of sunmary judgnent to MKinney and the
denial of their partial summary judgnent notion, including the
district court’s choice of |aw determ nation, interpretation of
New York | aw, and application of the Texas Statute of Frauds and
Adm ni strati ve Code.

I11. Standard of Review

This court reviews the grant or denial of a summary judgnent

nmoti on de novo, using the sane criteria used by the district

court in the first instance. Pruitt v. Levi Strauss & Co., 932

F.2d 458, 461 (5th Gr. 1991), abrogated on other grounds by

Floors Unlimted, Inc. v. Fieldcrest Cannon, Inc., 55 F.3d 181,

185 (5th Cr. 1995). W review the evidence and any i nferences
to be drawn therefromin the |ight nost favorable to the non-
moving party. 1d. The district court’s grant of sunmary
judgnent is proper if the pleadings, depositions, answers to
interrogatories, and adm ssions on file, together with
affidavits, show that there is no genuine issue as to any
material fact and that the noving party is entitled to a judgnent
as a matter of law |d.
| V. Choice of Law, Unjust Enrichnent

The determ native issue in this case is whether New York or
Texas | aw governs the Advisor Contract. Once this choice of |aw
determ nation is made, then an assessnment of the relief avail able
to US Realty and RH Services can be made. At the onset of this

9



di scussion, it is inperative to note that because we reach the
conclusion that US Realty and RH Services were not entitled to
conpensati on under unjust enrichnent theory, it becones
unnecessary to determ ne whether US Realty and RH Services should
additionally be denied conpensation for failing to obtain a Texas
real estate license. Gven this result, we |eave to another
court the task of parsing the words and phrases of the Texas
admnistrative statute on real estate |icensing.
A Anal ysis of the Choice of Law

A federal court sitting in diversity nust apply the choice

of law rules of the state in which it sits, e.q., Access Tel ecom

Inc. v. MO Telecoms. Corp., 197 F.3d 694, 704-05 (5th Cr

1999). W thus consider the choice of |aw rules of Texas. Texas
courts follow the Restatenent (Second) of Conflict of Laws in
choice of |aw determ nations involving contractual disputes.

E.q., Mnnesota Mning & Mg. Co. v. N shika Ltd., 953 S. W2d

733, 735 (Tex. 1997).4 Mbreover, the Texas Suprenme Court, in

4 US Realty and RH Services raise several threshold
gquestions that, under Texas |aw, nust be answered prior to
anal yzing the choice of |aw under the Restatenent. First, if the
case involves questions of renedy and procedure, State of Cal.
Dep’t of Mental Hygine v. Corpus, 309 S.W2d 227, 230 (Tex.
1958), or a Texas statute points to the application of Texas | aw,
Busse v. Pac. Cattle Feeding Fund, 896 S.W2d 807, 814 (Tex.
App. —Texar kana 1995, writ denied), then Texas |aw applies and a
determ nation under the Restatenent’s “nost significant
relationship” criteria is unnecessary. Unjust enrichnment is not
a renedy but is an alternative theory of recovery governed by the
substantive | aw of contracts, see generally Knebel v. Cap. Nat’l
Bank of Austin, 505 S.W2d 628, 632 (Tex. Cv. App. 1974), rev'd
on other grounds, 518 S.W2d 795 (Tex. 1974) (“Wen our courts
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interpreting the Restatenent, has directed courts to consider
whi ch state had the “nost significant relationship” to the

particul ar substantive issue, Duncan v. Cessna Aircraft Co., 665

S.W2d 414, 421 (Tex. 1984). The particular substantive issue in
this case is whether the Advisor Contract precludes RH Services
and US Realty fromrecovering for the real estate brokerage
services perfornmed by them The existence of the Advisor
Contract is essential to the choice of |aw issue before this
court; US Realty and RH Services contend that New York | aw woul d
enable themto recover despite the existence of the Advisor
Contract, while MKinney contrarily avers that the presence of
t he Advi sor Contract precludes recovery.

Because Texas law requires us to consider which state's | aw

has the nost significant relationship to the particul ar

substantive | aw under consideration, the Restatenent provision
that nost directly inplicates the I egal issues arising fromthis
case nust be evaluated, along with the Restatenent’s nore genera

default rul es. Hughes Wod Prods., Inc. v. Wagner, 18 S. W 3d

202, 205, 206 n.2 (Tex. 2000).° A real estate brokerage contract

today refer to a claim‘on quantumneruit’ reference i s not being
made to procedural rules but to the substantive rules of decision
whi ch govern disposition of the nerits of the claim”). There is
no existing statute directing that Texas |law applies to this
claim An analysis of choice of |aw under the Restatenent is
appropri ate.

> As Hughes Wod Products illustrates, the Restatenent
sets out specific rules in various sections that can al ways be
superceded by the guidelines in 8 6. The sections of the
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is principally a contract for enploynent, not a sale or other

contract conveying an interest in land. Richland Dev. Co., Inc.,

v. Staples, 295 F.2d 122, 125 (5th Cr. 1961). In interpreting
Texas conflicts law, this court has observed that “[i]n cases

i nvol ving contracts for the rendition of services, the Texas
Suprene Court has particularly relied on section 196 of the

Rest atenment” when the contract |acks a choice of |aw provision.
Pruitt, 55 F.3d at 185. Thus, in a case involving a contract for
the provision of real estate brokerage services, it is clear that

we rmust incorporate 8 196 into our analysis.®

Restatenent of Conflict of Laws are intended to be cross-
applicable, a point that can be understood by reading the text of
the sections thenselves, as well as the commentary to the
sections. An approach that disregards one rule for the other
woul d be excessively formalistic and would ignore the | esson of
Hughes Whod Products that the Restatenment should be read and
interpreted as an organi c whole where the focal point is which
state has the nost significant relationship. It is for this
reason that in our analysis of the case, we evaluate the facts
not only under § 196, but under 88 6 and 188 as well.

6 MKinney argues that 8§ 196 is inplicated only when the
contract expressly provides for the performance of personal
services in a single forum MKinney is only half-correct in
this regard; the Comment to 8 196 also states the section is also
i nvoked when it “can be inferred either fromthe contract’s terns
or fromthe nature of the services involved or from other
ci rcunstances.” RESTATEMENT ( SECOND) OF CONFLICT OF LAWS 8 196 cnt. a.
Even t hough another state may have a nore significant
relationship to the parties under 8 6, 8 196 is neverthel ess
appl i cabl e because an inference may still be nmade that the
br okerage services called for by the Advisor Contract were to be
rendered by US Realty and RH Services in New York. Further
supporting our consideration of § 196 is the Corment’ s statenent
that the section applies to contracts with professional service
provi ders such as brokers. [d. It is apparent that MKinney’s
reading of 8 196 is far too restrictive.
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1. Applicabl e Restatenent Sections’

Al though 8 196 suggests that the place of perfornmance
generally will be conclusive in determning the applicable | aw
when eval uating service contracts without a choice of |aw

provision, e.q., DeSantis v. WAckenhut Corp., 793 S.W2d 670, 679

(Tex. 1990), this presunption can be overcone if another state
has the nost significant relationship using the factors set out

in 8 6. See, e.q., Pruitt, 932 F.2d at 461.8 Thus, New York

law, as New York is the state of the perfornmance of the contract,
W Il govern in this case unless Texas has the nost significant
relationship to the transaction and the parties. |In this case,
we concl ude, after evaluating the 8 6 interests and the § 188
contacts, that Texas has the nost significant relationship

because all services perfornmed under the Advisor Contract were

" In their counterclaim US Realty and RH Services did not
seek a renedy of restitution and have not argued that § 221 of
the Restatenent or this court’s decision in Caton v. Leach Corp.
896 F.2d 939 (5th G r. 1990), governs this case.

8 The text of 8§ 196 reads:

The validity of a contract for the rendition of services
and the rights created thereby are determned, in the
absence of an effective choice of |aw by the parties, by
the local law of the state where the contract requires
that the services, or a nmgjor portion of the services, be
rendered, unless, with respect to the particul ar issue,
sone other state has a nore significant relationship
under the principles stated in section 6 to the
transaction and the parties, in which event the | ocal | aw
of the other state will be applied.

Id. 8§ 196 (enphasis added).
13



targeted in sone way, shape, or formtoward the Bl ockbuster
Property in Texas.

I n deciding which state has the nost significant
relationship, the 8 6 factors should be eval uated using the
contacts listed in 8 188 of the Restatenment. See Maxus

Exploration Co. v. Myran Bros., Inc., 817 S.W2d 50, 57 (Tex.

1991). According to 8 6, to decide what state has the nost
significant relationship to the transaction and the parties, the
court shoul d consi der:

(a) the needs of the interstate and international systens;
(b) the relevant policies of the forum

(c) the relevant policies of other interested states and the
relative interests of those states in the determ nation of
the particul ar issue;

(d) protection of justified expectations;

(e) the basic policies underlying the particular field of

I aw;

(f) certainty, predictability, and uniformty of result;

(g) ease in the determ nation and the application of the |aw
to be applied.

RESTATEMENT ( SECOND) OF CONFLICT OF Laws 8 6(2) (1971). Section 188
states that, in the absence of an effective choice of |aw by the
parties, a nunber of contacts should be taken into account in
applying the principles of 8 6. These § 188 factors include:

(a) the place of contracting;

(b) the place of negotiation of the contract;

(c) the place of perfornmance;

(d) the location of the subject matter of the contract; and

(e) the domcile, residence, nationality, place of

i ncorporation and place of business of the parties.
ld. 8 188(2). It is with these factors in mnd that we begin our

eval uation of the specific facts of this case.
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2. Rel evant contacts

The Texas Suprenme Court has clarified the exact steps of our
anal ytic process. |In ascertaining the nost significant
relationship, we first identify those state contacts that should
be considered. Duncan, 665 S.W2d at 421. Once the contacts are
identified, the question of which state’s law to apply is a
question of law. 1d. Through consideration of the qualitative
nature of the identified contacts, i.e., how the contacts
inplicate the broad state policy interests underlying the unjust
enrichnment claim we can then select the applicable aw. See id.

The contacts in this case are readily identifiable and
relatively undi sputed. Texas is the place of contracting
(McKi nney accepted US Realty’'s contract offer while in Texas);?®
the place of the subject of the Advisor Contract (property
| ocated in Texas); MKinney's domcile; and a place of the
negotiation of the terns of the Advisor Contract. New York is
the place of the Advisor Contract’s performance, a place of
negotiation, and the domcile of US Realty and RH Services. One
of these contacts, the place of negotiation, is of mninm
consequence in this analysis because the place where the parties

negotiate is “of less inportance when there is no one single

9 Generally, the a contract is considered conplete at “the
pl ace where the | ast act necessary to conplete the contract is
done, nanely where the offer is accepted.” Lockwood Corp. v.

Bl ack, 501 F. Supp. 261, 264 (N.D. Tex. 1980), aff’d, 669 F.2d
324 (5th Cr. 1982).
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pl ace of negotiation and agreenent, as for exanple, when the
parties do not neet but rather conduct their negotiations from
separate states,” RESTATEMENT § 188 cnt. a, which is what occurred
in the instant case; effectively, the place of negotiation
contacts cancel each other out. By sheer nunber, those contacts
that do remain favor application of Texas | aw.

However, ending the inquiry at this point would be prenmature
because the nost significant relationship test hinges on the
qualitative nature of the particular contacts with a state rather
than the nmere nunmber of occasions. W thus turn to the factors
laid out in the Restatenent to help us reach the correct | egal
concl usi on.

3. Most Significant Rel ationship Anal ysis

O the 8 6 factors, there are only three that are rel evant
in the instant case. Those factors that are applicable are the
relevant policies of the forum i.e., Texas; the rel evant
policies and interests of other interested states, i.e., New

York; and the protection of justified expectations.?°

10 US Realty and RH Services argue cursorily that the needs
of interstate and international systemrequire application of New
York | aw because the application of the Texas RELA to this case
woul d unduly burden interstate conmerce. This argunent is
ultimately unpersuasi ve because US Realty and RH Services offer
no anal ysis or evidence to support this assertion. Mre
i nportantly, because we focus our analysis on Texas’'s interest in
eval uating the unjust enrichnment claim as opposed to the
application of the RELA licensing requirenents, the effect, if
any, of RELA on interstate commerce is outside the scope of our
revi ew.

16



a. Rel evant Policies and Interests of
Texas and New York

Conmbi ning the two interest-related factors into one
di scussion assists in the inexact science that is judicial
bal ancing. Wighing in Texas's favor are the places of the
execution of the contract as well as the subject nmatter of the
contract. Wiile US Realty and RH Services rai se an argunent that
there is no legitimte Texas interest in regulating the services
performed by New York brokers in their honme state, Texas has an
interest in securing the contract rights of its own residents,
particul arly when subject of contract is brokerage services for

property located in Texas. See DeSantis, 793 S.W2d at 679-680

(finding, in a choice of |aw determ nation, that Texas had a
greater interest than Florida in protecting the rights of Texas
residents entering into contracts for enploynent). Moreover, in
this case, it is reasonable to conclude that Texas has an
econom c interest in protecting Texas-dom ciled | and vendors from
conpani es serving nunerous individual custoners in the national
mar ket pl ace.

It is undeniable that New York has an interest in this
di spute because the state where performance is to occur under a
contract has an obvious interest in the nature of the performance
and in the party that is to perform RESTATEMENT § 188 cnt. e.
However, dim nishing New York’s interest in the dispute is the

plain fact that US Realty and RH Services market their services
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nati onw de. US Realty advertises itself as a sophisticated
conpany providing an array of services wth a nultitude of
busi ness contacts outside New York State. While New York
provi des the | ocation of the headquarters of the conpany, and
thus the place of performance for the each and every one of US
Realty and RH Services’ contracts, the state garners a negligible
interest in all other facets of the dispute because the focus of
US Realty’s busi ness strategy extends outside New York.

When both states have clear interests in the contractual
di spute, the qualitative nature of the contacts with the state
becone increasingly inportant. W find no cogent reason why New
York woul d have a greater interest than Texas in this contractual
dispute; if anything, the interests in this regard are evenly
bal anced and due to US Realty’s national focus, are tipped
slightly in favor of Texas.

b. Protection of Justified Expectations

The protection of justified expectation of the parties at
the time of contracting is of considerable inportance in the
field of contracts. See id. 8§ 188 cnt. b. Mreover, the need
for protecting expectations inpacts another 8§ 6 factor: ensuring
certainty, predictability, and uniformty of result. 1d.

Because we find that both parties had sone expectation that Texas
| aw woul d apply, this influential factor tips the scale in favor

of the application of Texas | aw.
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A handful of facts support this finding. Both US Realty and
RH Services were keenly aware that MKi nney was a Texas resident
and that the Bl ockbuster Property was |located in Texas. US
Realty, which by its own account, is a nulti-national,
sophi sticated investnent-advising entity, elected not to put a
choice of law provision in the Advisor Contract that it drafted.
In effect, US Realty and RH Services know ngly | eft open the
possibility that Texas |law would apply in any dispute arising out
of the contractual relationship.

Further clarifying the expectations of the parties is the
Restatenent itself. The Comment to Restatenent 8§ 188 supports a

presunption relating to the expectations of parties in the

context of contracts concerning land. It states:
When the contract deals with a specific physical thing, such
as land..., the location of the thing is significant. The
state where the thing ... is located will have a natura
interest in transactions affecting it. Also the parties
W ll regard the location of the thing ... as inportant.
| ndeed, when the thing ... is the principal subject of the
contract, it can often be assuned that the parties, to the
extent that they thought about the matter at all, would

expect that the local |aw of the state where the thing ..
was | ocated would be applied to determ ne nmany of the issues
ari sing under the contract.
ld. 8 188 cnt. e. In this case, it can be rightly assuned that
the parties expected to sone extent that Texas | aw woul d apply
because all services perfornmed under the Advisor Contract were
targeted in sone way, shape, or form toward the Bl ockbuster
Property in Texas. Gven the nature of real estate brokerage

service contracts, the Bl ockbuster Property was clearly the
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subject matter of the Advisor Contract. On balance, this factor
favors the application of Texas | aw.

US Realty and RH Services argue that Advisor Contract’s
di scl osure of New York-licensed RH Services as the brokerage
service provider, as well as US Realty’ s |lack of offices outside
New York, were sufficient to create MKinney’' s expectation that
New York | aw woul d apply. It is US Realty who shoul d have
expected the |ikelihood that Texas | aw woul d apply, especially
when drafting a contract — for a Texas custonmer w shing to sel
|l and located in Texas — and | eaving out a clear choice of |aw
provi sion. Custonmer MKinney would justifiably expect Texas | aw
to apply because the real estate that was the object of the
transaction was | ocated in Texas, New York was expected to have
m ni mal inpact on a nationw de nmarketing transaction, and the
Advi sor Contract omtted a provision stating which | aw gover ned.
G ven the Restatenent’s presunption as to the expectations of
parties entering into contracts with land as the subject matter,
we concl ude that the expectation that Texas | aw woul d apply be
pl aced on US Real ty.

4. Wi ch State Law Governs

Therefore, applying the guiding principles of the *nost

significant relationship test,” we reach the conclusion that the

factors weigh nost heavily in favor of applying Texas substantive
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|aw to evaluate US Realty and RH Services’ rights to conpensation
for services rendered. !
B. The Unjust Enrichnent d ains

Appl yi ng Texas substantive law, we now turn to the nerits of
US Realty and RH Services’s clainms of unjust enrichnent.? US
Realty and RH Services claimthat they are entitled to relief
because McKi nney was unjustly enriched by the services rendered

during the termof the witten contract. It is well-established

1 \Wiile on its face, this outconme woul d appear to be harsh
for national real estate brokerage firns and other rel ated
busi ness entities, it nust be enphasized that the Restatenent’s
bal anci ng analysis is highly fact dependent and thereby could
result in differing choices of law in other scenarios. A party
w shing to avoid application of another state’s laws to its
busi ness could sinply include a choice of law provision in its
contracts. |In Texas, contractual choice of |aw provisions are
ordinarily enforced if the chosen forumhas only a substanti al
relationship to the parties and the transaction. See Access
Telecom Inc. v. MJ Telecoms., Corp., 197 F.3d 694, 705 (5th
Cr. 1999) (citing DeSantis, 793 S.W2d at 677-78).

12 There is a question as to whether the Texas RELA
precludes US Realty and RH Services from seeki ng damages under
the theory of unjust enrichnment. US Realty and RH Services rely
on Fifth Grcuit precedent for their assertion that the Texas
RELA Statute of Frauds does not bar their claimfor unjust
enrichnment. Morris v. LTV Corp., 725 F.2d 1024 (5th Gr. 1984)
(finding that the Statue of Frauds provision of the Texas RELA
i nvokes the procedural law). They contend that Mirris stands for
the proposition that even in the face of a witten agreenent
rendered unenforceable by the Texas RELA, a court sitting in
diversity may apply the law of a foreign state and recogni ze a
claimfor unjust enrichnent. US Realty and RH Services are
correct that the Statute of Frauds does not preclude our ability
to exam ne the unjust enrichnment claimon the nerits; however, we
wi Il not address the issue of whether the Texas RELA's Statute of
Frauds provides a procedural bar to US Realty and RH Services’s
unj ust enrichnent clains because we deci de the case on
contractual grounds al one.
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that Texas |aw prohibits a party fromtaking advantage of the
remedy of unjust enrichnment where “a valid, express contract
governing the subject matter of the dispute exists.” E.q.,

Coghlan v. Wellcraft Marine Corp., 240 F.3d 449, 454 (5th Cr.

2001) (citing Wodward v. Southwest States, Inc., 384 S.W2d 675,

675 (Tex. 1964)). Here, the subject of unjust enrichnent claim
i.e., conpensation for services rendered, was covered by the

Advi sor Contract; the Advisor Contract specified how, when, and
if a conm ssion would be awarded. |In attacking the applicability
of the Texas rule on unjust enrichnent, US Realty and RH Services
assert that because the Texas RELA Statute of Frauds rendered the
entirety of the Advisor Contract unenforceable, no valid contract
exists. Such an assertion is patently incorrect, as only the
oral extensions can be construed as unenforceabl e under the
Statute of Frauds; the original witten contract was entirely
valid and enforceabl e.

Both sides agree with the district court’s finding that the
oral extensions of the Advisor Contract are unenforceabl e under
the Texas RELA's Statute of Frauds. Wiile it is clear that the
exi stence of the enforceable witten contract precludes relief
for US Realty and RH Services, the issue of whether they would be
entitled to conpensation for services rendered after the
expiration of the Advisor Contract remains. This is because,
under Texas law, the Statute of Frauds’'s rendering of oral
ext ensi ons as unenforceabl e does not inherently preclude recovery
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in quantum neruit for the reasonabl e value of services rendered

pursuant to the oral extensions. See, e.qg., Canpbell v. Nw

Nat'l Life Ins. Co., 573 S.W2d 496, 498 (Tex. 1978).

In effect, US Realty and RH Services seek conpensation for
services that were not required of them by MKi nney under the
Advi sor Contract. Texas courts apply unjust enrichnent “where
there is a failure to make restitution of benefits received under
the circunstances which give rise to an inplied or quasi-
contractual obligation to repay, that is, where a benefit was
wrongly secured or passively received which would be

unconsci onable for the receiving party to retain.” E.qg., Mworay

v. Avery, 76 S.W3d 663, 679 (Tex. App.-Corpus Christi 2002, no
pet h.) (citations omtted). The question thus becones whet her
an obligation to repay, whether inplied or quasi-contractual,
ari ses here.

No such obligation arose between US Realty and MKi nney.
After the expiration of the Advisor Contract, US Realty engaged
in several activities, including efforts to market the
Bl ockbuster Property and secure three additional confidentiality
agreenents. However, after the expiration of the Advisor
Contract, US Realty had no invol venent with either Peak Hol di ngs
or its broker. In fact, Peak Hol dings discontinued its efforts
to send offers through US Realty, instead opting to conduct its
sal e negotiations with Keystone only. Further, no US Realty
enpl oyee participated in structuring the proposed sale of the
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Bl ockbuster Property, and no US Realty enpl oyee participated in
or was present during negotiations or the closing. Any benefit
to McKinney that can be attributed to US Realty and RH Servi ces’
post -expiration services was negligi ble at best.

For these reasons, we find |acking US Realty and RH
Services’ clains that they were entitled to recovery under Texas
unjust enrichnment principles, either for services perforned
during the termof the Advisor Contract or after its
expiration. 3

Concl usi on

After narrowi ng our review to US Realty and RH Servi ces’
claimof unjust enrichnment, we find that Texas has the nbst
significant relationship to the particular substantive issue in
this case and thus, Texas |aw applies. |In the final analysis,
Texas | aw precludes US Realty and RH Services fromreceiving
relief under the theory of unjust enrichnent. For the above
reasons, US Realty and RH Services have not raised a genui ne
i ssue of material fact that would allow themto recover under
Texas law. Therefore, the grant of MKinney’'s sumary judgnent
nmotion and the denial of US Realty and RH Services’ cross-notion
for partial sunmary judgnment nust be affirnmed. US Realty and RH

Services shall bear the costs of this appeal.

13 Because we find that Texas |aw governs this case and
that it would prevent US Realty and RH Services fromrecovering,
there is no need to address an alternative outcone under the | aw
of the Enpire State.
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