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PER CURI AM *

Margarita Navarro contends that she was injured because
her enpl oyer, Excel Corporation, negligently failed to miintain a
reasonably safe workpl ace. The district court granted Excel’s
nmotion for summary judgnent on the grounds that Navarro’s state-|aw
negligence claim is preenpted by Section 301 of the Labor

Managenent Rel ations Act. W AFFIRM

Pursuant to 5TH QR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR R
47.5. 4.



| . BACKGROUND

Plaintiff Margarita Navarro worked as an “armboner” in
a neat - packi ng plant in Plainview, Texas. Navarro alleges that the
repetitive novenents required by her job caused her to devel op
carpal -tunnel syndrone that required surgery on both hands.

Navarro filed this negligence action in state court
agai nst her enployer, Excel Corporation. Navarro alleged that
Excel negligently failed to provide a safe workplace by not
followng various ergonomc gquidelines for reducing stress
injuries. Excel renoved the case to federal court.

As Excel is a nonsubscriber to the Texas Wrkers’
Conpensation Act, benefits for occupational injuries are provided
according to a col |l ective-bargai ni ng agreenent (CBA) between Excel
and the enployees’ union. The CBA's disability plan requires an
enpl oyee to waive her right to sue in return for Excel’s providing
a clains procedure for disability benefits.

The district court granted summary judgnment for Excel on
the grounds that Navarro’'s state-law claim is preenpted by the
Labor Managenent Relations Act (LMRA), 29 U S.C. § 185(a). The
district court dismssed the case wthout prejudice, and Navarro

appeal s.



1. DI SCUSSI ON
A.  Preenption
We reviewthe district court’s grant of sunmary judgnent

de novo. Cupit v. Walts, 90 F.3d 107, 108-09 (5th Gr. 1996).

Section 301 of the LMRA? vests jurisdiction in the
federal courts to hear clains for violations of |abor contracts.

Baker v. Farners Elec. Co-op., Inc., 34 F.3d 274, 278 (5th Gr.

1994) . The Suprenme Court has long recognized that Section 301
preenpts state-law cl ains, whether sounding in contract or tort,
where the resolution of the state-law claim “depends upon the

meani ng of the collective-bargaining agreenent.” Lingle v. Norge

Div. of Magic Chef, Inc., 486 U S. 399, 405, 108 S.Ct. 1877, 1881,

100 L.Ed.2d 410 (1988); Richter v. Merchants Fast Mtor Lines

Inc., 83 F.3d 96, 97 (5th Gr. 1996).
The question presented in this <case is whether
adj udi cating Navarro’s negligence claimwuld require a court to

interpret or apply the terns of the CBA. Navarro acknow edges t hat

2 Section 301 provides that

Suits for violation of contracts between an enpl oyer and
a labor organization representing enployees in an
i ndustry affecting commerce as defined in this chapter,
or between any such | abor organi zations, may be brought
in any district court of the United States having
jurisdiction of the parties, wthout respect to the
anount in controversy or wthout regard to the
citizenship of the parties.

29 U.S.C. § 185(a).



the CBA inposes duties on Excel with respect to workpl ace safety.
Among ot her things, the CBA requires Excel to create safety and
grievance conmttees, allow paid rest periods, and give enpl oyees
protective equi pnent. Procedurally, the CBA provi des conpensati on
and renedial procedures, including arbitration, to resolve
wor kpl ace injury clains. Even though Navarro’s conpl ai nt does not
all ege a breach of the CBA, a court still would have to determ ne
the scope of Excel’s duties and Navarro’s renedi es under the CBAin
order to define the scope of Excel’s legal duty for purposes of a
negligence claim The district court correctly ruled that, under
this circuit’s precedent, Navarro’s state-lawclai mis preenpted by
Section 301 of the LMRA. See Cupit, 90 F.3d at 109-10; R chter, 83
F.3d at 97-98; Baker, 34 F.3d at 280-81.
B. Public Policy

Navarro’s alternative argunent is that preenption under
Section 301 applies only where the underlying CBAis valid, and, in
this case, the CBA is void as against public policy.

Excel is a nonsubscriber to the Texas Wrkers’
Conpensation Act (TWCA). The TWCA permts an enployer to opt out
of the system but it discourages this choice by abolishing the
traditional conmmon | aw defenses, such as contributory negligence
and assunption of risk, where an enpl oyee sues her nonsubscri bi ng

enpl oyer. Texas Wirkers’ Conpensation Commin v. Garcia, 893 S. W 2d

504, 511 (Tex. 1995); Tex. LABR CoE § 406.033(a). As a



nonsubscri ber, Excel has chosen to admnister its own plan for
provi di ng conpensation for injured enpl oyees.

Several appellate courts in Texas had held that where a
nonsubscri bing enployer’s disability plan provided benefits not
conparable to those available under the TWCA, the plan would be
decl ared voi d:

[Plublic policy does not permt an enployer to reap the
principal benefit of providing workers’ conpensation
coverage -- the waiver of an injured enployee’s common
| aw and statutory clains -- without al so bestow ng on the
injured enployee the principal benefit for which that
wai ver is the “quid quo pro” -- the limted but certain
benefits guaranteed by workers’ conpensation insurance
cover age. If the “bal ance” between the extent of the
wai ver and the recei pt of benefits “is tipped so that the
enpl oyee’ s benefits under the statute are substantially
reduced, the <clear intent of +the legislature is
thwarted.”

Reyes v. Storage & Processors, Inc., 995 S.W2d 722, 727-28 (Tex.

App. -- San Antonio 1999, pet. denied)(citations omtted); see al so

Castellow v. Swiftex Mg. Corp., 33 S.W3d 890, 901 (Tex. App. --

Austin 2000, no pet.)(“A waiver whereby an enpl oyee foregoes [sic]
nore comon-|aw renedi es than are surrendered under the Act, in
exchange for fewer benefits than are afforded by the Act, nust be
declared invalid as against public policy.”). Relying on simlar
| anguage in state court decisions, this court once described a
nonsubscri bi ng enpl oyer’s plan as “valid and enforceabl e” where the
enpl oyer contractually obligated itself to pay benefits “equal to
or greater than those provided under the Texas Wrkers’

Conpensation Act.” Cupit, 90 F.3d at 109.



The Texas Suprene Court, however, specifically overrul ed
Castellow and Reyes to the extent that they engaged in a
substantive conparison of benefits between the TWA and a

nonsubscri bing enployer’s plan. Lawence v. CDB Serv., Inc., 44

S.W3d 544, 551 (Tex. 2001)(“We believe that courts engaging in
such a qualitative, plan-by-plan evaluationis ill-advised.”). 1In
Law ence, the Texas Suprene Court upheld an enpl oyee benefit plan
that required enployees to waive entirely the right to sue the
enpl oyer. |d. at 545-46.

Just a few nonths after the Texas Suprene Court had
deci ded Law ence, the Texas Legi sl ature anended the TWCA to provi de
that a cause of action agai nst a nonsubscribi ng enpl oyer “may not
be waived by an enployee before the enployee’s injury or death.
Any agreenent by an enployee to waive a cause of action
before the enployee’s injury or death is void and unenforceable.”
TEX. LABOR CoDE § 406.033(e). But this statute does not aid Navarro,
whose injury predates the law s effective date by nearly two years.
The | aw provides that it only applies to “conpensable injury that
occurs on or after the effective date of this Act.”

Navarro does not contend that 8§ 406.033(e) applies
retroactively to this case. | nstead, her position is that, in
light of the current public policy against waivers, this court
should hold that the underlying CBA is void. I f the underlying
| abor agreenent is void, Navarro continues, then her negligence
claimis not preenpted by Section 301 of the LMRA. This assertion

6



is, in light of the express non-retroactivity of 8 406.033(e),
unper suasi ve.
[11. CONCLUSI ON
For the foregoing reasons, the district court did not err
in dismssing this case w thout prejudice. The judgnent of the

district court is AFFl RVED



