IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-11536
Summary Cal endar

JOHNNY DWAYNE STATEN,
Peti ti oner- Appel | ant,
ver sus

CGERALD GARRET, Director Texas Board of Pardons and
Parol es; PRICE DANIEL, SR ; MKE MCGU RE, Captain

Respondent s- Appel | ees.

Appeal fromthe United States District Court
for the Northern District of Texas
USDC No. 4:01-CVv-597-A

~ April 29, 2002
Bef ore DAVI S, BENAVI DES and CLEMENT, G rcuit Judges.
PER CURI AM *

Johnny Dwayne Staten, Texas prisoner #682286, appeals the
district court’s order construing his petition for a wit of
habeas corpus as a civil conplaint under 42 U S. C. 8§ 1983 and
requiring himto pay the filing fee for such conpl ai nt based on
his having at |least three "strikes" under 28 U S.C. 8§ 1915(g9).

The district court later dismssed the conplaint for failure to

prosecute based on Staten’s failure to conply with its order.

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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Staten argues that because he was rel eased to nmandatory
supervi sion rather than parole, he should not be housed in a
hal fway house with paroled sex offenders. He argues that he thus
is "illegally incarcerated in |aw and fact."

The wit of habeas corpus is the appropriate federal renedy
for a state prisoner challenging the fact or duration of his

confi nenent. Cook v. Texas Dep't of Crim Justice Transitional

Pl anni ng Dep't, 37 F.3d 166, 168 (5th Cr. 1994). A 42 U S. C

§ 1983 civil rights suit, on the other hand, is the proper
vehicle to attack unconstitutional conditions of confinenent and

prison procedures. Carson v. Johnson, 112 F.3d 818, 820 (5th

CGr. 1997).

None of Staten’s clains would entitle himto rel ease from
custody. The district court did not err by construing the
conplaint as arising under 42 U S.C. § 1983. See Carson, 112
F.3d at 820. Carson does not challenge the court’s determ nation
that he has three "strikes" under the PLRA. Accordingly, any

such argunent is waived. See Yohey v. Collins, 985 F.2d 222,

224-25 (5th Gr. 1993). The judgnent of the district court is

AFFI RVED.



