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Pl ai ntiff-Appellant,
vVer sus
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PER CURI AM *

Frederick A Box appeals the summary judgnent dism ssing his
action agai nst Cccidental Chem cal Corporation. Box contends: the
district court erred by holding his state |aw claim (di scharged
fromhis enpl oynent because he refused to performan illegal act)
was barred by res judicata; and it abused its di scretion by denyi ng
his notion to, inter alia, remand this action to state court.

In his first action against QOccidental, Box clained: in

violation of 29 U.S. C. 8§ 651, he was di scharged fromhis enpl oynent

"Pursuant to 5TH QR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in 5THQR R 47.5. 4.



wth GCccidental in retaliation for conplaining about wunsafe
chem cal -handling practices; and, in violation of 29 U S.C. § 621,
Cccidental discrimnated against himon the basis of his age. In
the instant (second) action, filed in state, and renoved to
federal, court, Box clainmed he was discharged, in violation of
Texas law, for failing to commt an illegal act and asserted a
clai munder the Anericans with Disabilities Act (ADA), 42 U . S.C. 8§
12101, et seq.

In a conprehensive and well-reasoned opinion, the district
court held the second action barred by res judi cata, because: both
actions involved the sane parties; the judgnent in the first action
was rendered by a court of conpetent jurisdiction; the first action
was di sposed of by a final judgnent on the nerits; and both actions
were “based on the sane nucleus of operational facts”, because
Box’s allegation in the second action (discharged for refusing to
falsify reports) was “inextricably intertwined” with his allegation
in the first (discharged in retaliation for conplaining about
unsafe practices). As discussed infra, it also refused Box's
requests to anend (delete the federal — ADA — claim and for
concomtant remand to state court. Box v. Cccidental Chem Corp.
No. H 00-3501 (S.D. Tex. 1 Dec. 2000).

W reject Box’s contention that his retaliatory discharge
claimin the first action was not adjudicated on the nerits. The

district court inthe first action dism ssed that clai mpursuant to



Federal Rule of G vil Procedure 12(b)(6). Because the order does
not specify otherwi se, the dism ssal was an adjudication on the
merits, pursuant to Rule 41(b), which provides: “Unless the court
inits order for dismssal otherw se specifies, a dismssal under
this subdivision and any dism ssal not provided for in this rule,
other than a dismssal for lack of jurisdiction, for inproper
venue, or for failure to join a party under Rule 19, operates as an
adj udi cation upon the nerits”. Feb. R Qv. P. 41(b).

Box does not challenge the district court’s ruling wth
respect to the remaining el enents for application of res judicata.
Al t hough he contends that his age discrimnation claim and his
di scharged-for-refusing-to-commt-illegal-act claim are not the
sane claimand are based on different facts, he does not chall enge
the district court’s conclusion that his retaliatory discharge
claim in the first action and his discharged-for-refusing-
to-commt-illegal-act claimin the second are based on the sane
nucl eus of operational facts. In so doing, he apparently relies on
the erroneous assunption that the retaliatory di scharge clai mwas
not adjudicated on the nerits in the first action.

Finally, concerning Box’s remand assertion, the district court
deni ed Box’s post-renoval notion to anend his conplaint to delete
his ADA claim In any event, even if it had all owed the anendnent
to delete the only federal claimraised, the district court had

di scretion to exercise supplenental jurisdiction over Box' s state-



law claim See 28 U S.C. § 1367; see also Guzzino v. Felterman,
191 F. 3d 588, 595 (5th G r. 1999) (noting “w de discretion vested
inthe trial court to order a remand of state clains on the heels
of a dismssal of federal clains”). It did not abuse that
di scretion.

AFFI RVED



