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PER CURIAM:*

Michael Lewis Garrett, Texas state prisoner # 800575, moves this court for a certificate of

appealability (COA) to challenge the dismissal of his federal habeas petition as untimely under 28

U.S.C. § 2244(d).  “A [COA] may issue . . . only if the applicant has made a substantial showing of

the denial of a constitutional right.”  28 U.S.C. § 2253(c)(2).  When a district court dismisses a

habeas application on procedural grounds without consideration of the constitutional claims, “a COA

should issue when the prisoner shows . . . that jurists of reason would find it debatable whether the

petition states a valid claim of the denial of a constitutional right and that jurists of reason would find



             

it debatable whether the district court was correct in its procedural ruling.”  Slack v. McDaniel, 529

U.S. 473, 484 (2000).  

Garrett contends t hat the district court erred in dismissing his habeas petition as untimely

because his “properly filed” state habeas application challenging the disciplinary convictions tolled

the one-year limitations period, rendering his federal habeas petition timely filed.  In dismissing

Garrett’s 28 U.S.C. § 2254 petition, the district court did not address Garrett’s assertion in his 28

U.S.C. § 2254 petition that he filed a state habeas application, during the one-year limitations period

of 28 U.S.C. § 2244(d), challenging the disciplinary convictions. 

We therefore GRANT Garrett a COA, VACATE the dismissal of his 28 U.S.C. § 2254

petition, and REMAND this matter to the district court for further proceedings consistent with this

holding.  See Whitehead v. Johnson, 157 F.3d 384, 388 (5th Cir. 1998).  On remand, the district

court should address whether Garrett filed a state habeas application challenging the disciplinary

convictions at issue in his 28 U.S.C. § 2254 petition and the tolling effect, if any, of the pendency of

the state habeas application.  We express no opinion herein on the issue whether a Texas state habeas

application challenging disciplinary proceedings can be “properly filed” for purposes of 28 U.S.C. §

2244(d)(2).  

COA GRANTED; VACATED AND REMANDED.


