I N THE UNI TED STATES COURT OF APPEALS
FOR THE FIFTH CIRCU T

No. 01-20238

NI CHOLAS DESTEPHANQG,

Pl ai ntiff-Counter Defendant-Appell ant-Cross- Appel | ee,

ver sus

BROADW NG COMVUNI CATI ONS | NC;
BROADW NG TELECOVMUNI CATI ONS, | NC.,

Def endant s- Count er C ai mant s- Appel | ees- Cr oss- Appel | ant s.

Appeals fromthe United States District Court
for the Southern District of Texas
(H 00- CV- 2661)

AuausT 20, 2002
Before GARWOCD and DENNIS, G rcuit Judges and LITTLE, District
Judge. ”
GARWOOD, Circuit Judge: ™

Plaintiff-appellant-cross-appell ee N cholas DeStefano

“Chief District Judge of the Western District of Louisiana,
sitting by designation.

“"Pursuant to 5THCR R 47.5 the Court has deternmined that this
opi ni on shoul d not be published and i s not precedent except under the
limted circunstances set forth in 5THGQR R 47.5. 4.



(DeSt ef ano) appeals the district court order conpelling
arbitration.! Defendants-appellees-cross-appellants Broadw ng
Commruni cations, Inc. and Broadw ng Tel ecomruni cations, |nc.
(collectively, Broadw ng) appeal an order of sanctions. W
affirmthe district court in all respects.
Facts and Proceedi ngs Bel ow

In the fall of 1998, Austin-based | XC Comunications and its
subsidiary, Eclipse Tel ecomunications, Inc. (collectively,
Ecl i pse) began acquisition discussions with Costal Tel ephone
Conpany (Coastal), a Houston-based tel ephone services conpany.
Eclipse is now Broadw ng. Coastal was a privately held conpany,
owned by Andrew Bursten and other trustee entities (collectively,
the Burstens). On May 10, 1999, Eclipse acquired Coastal from
t he Bur st ens.

DeSt efano was Coastal’s sal es nanager and the supervisor of
a large telemarketing force. On January 8, 1999, DeStefano
entered into an enpl oynent agreenent (the agreenent) wth
Eclipse. The agreenent provided that DeStefano woul d be enpl oyed
by Eclipse for a three year term comencing on the date that
Ecli pse acquired Coastal. The agreenent further provided that if
DeStefano were term nated “w thout cause,” prior to the

expiration of the agreenent he would be entitled to certain

!As we understand it, plaintiff spells his nane “DeStefano;”
apparently through error it appears on the docket sheet and in the
record as “Destephano.”



severance paynents.
The agreenent also included an arbitration clause, which
provi ded as foll ows:

“Binding Arbitration. The parties hereby consent to
the resolution by binding arbitration of all clains or
controversies in any way arising out of, relating to or
associated with this Agreenent. Any arbitration
required by this Agreenent shall be conducted before a
single arbitrator in Austin, Texas in accordance with
the comercial arbitration rules of the Anerican
Arbitration Association then existing, and any award,
order or judgnent pursuant to such arbitration may be
enforced in any court of conpetent jurisdiction. The
arbitrator shall apply rules of Texas |aw and the
parties expressly waive any claimor right to an award
of punitive damages. All such arbitration proceedi ngs
shal |l be conducted on a confidential basis.

Not wi t hst andi ng the foregoing, either party may seek
injunctive or other equitable relief in a court of |aw
W t hout proceedi ng through arbitration.”

The Burstens had placed a sum of “bonus noney” in escrow
wth Craig Cavalier, the Burstens’ attorney. DeStefano was to
receive the escrowed funds if he remai ned enpl oyed w th Coast al
for one year after Eclipse acquired Coastal. |If not, the funds
were to revert to the Burstens.

In the fall of 1999, twenty-seven charges of discrimnation
were filed with the Equal Enpl oynent Opportunity Conm ssion
(EEQCC) by enpl oyees in the Houston office of Coastal (now
Eclipse). Several of these charges alleged that DeStefano had
instigated a sexual |l y-charged work environnent or that he had
engaged in racial discrimnation and harassnent.

Eclipse term nated DeStefano’ s enpl oynent on Novenber 4,



1999. In Decenber 1999, the Burstens filed suit against

Broadwi ng in state court (the Bursten litigation), seeking a

decl aratory judgnent regarding certain issues related to the
purchase agreenent. After his term nation, DeStefano nmade denmand
upon Cavalier for paynent of the bonus noney being held in
escrow. DeStefano alleges that Broadwi ng sent a letter to

Caval ier stating, “Since the termnation was for cause, no nonies
should be paid to M. DeStefano.” DeStefano filed an
interpleader suit in state court with the Burstens and Cavali er
to obtain the bonus noney. Broadwi ng was not a party to that

sui t.

On June 27, 2000, DeStefano filed the instant suit agai nst
Broadwi ng in Texas state court. DeStefano alleged breach of
contract, retaliatory discharge under Title VII, and tortious
interference with contract. On August 2, 2000, Broadw ng renoved
the case to the United States District Court for the Southern
District of Texas, Houston Division and filed a counterclaim
all eging fraud, breach of fiduciary duty, and negligence by
DeStefano in connection with Eclipse’s purchase of Coastal.
Broadwi ng filed a notion to conpel arbitration pursuant to the
arbitration clause in the agreenent. On Cctober 30, 2000, the
district court entered an order granting Broadw ng’s notion and
di sm ssing DeStefano’s suit against Broadwing (the arbitration

order). On Novenber 3, 2000, Broadwi ng joined DeStefano in a



third-party action in the Bursten litigation, asserting the sane
causes of action originally brought as counterclains against
DeStefano in the instant suit.

On Novenber 8, 2000, DeStefano filed a notion for sanctions,
seeki ng nonetary sanctions and seeking to have the order
conpelling arbitration rescinded and the case reinstated. The
district court held a hearing on the sanctions notion on Decenber
19, 2000. On January 31, 2001, the district court granted a
nonet ary sancti on agai nst Broadwi ng in the amount of $5, 160. 00,
but declined to rescind the arbitration order.

DeSt ef ano appeals the district court’s refusal to rescind
the arbitration order. |In the alternative, DeStefano argues that
the district court erred in ordering arbitration of his Title VII
claim his tortious interference claim and Broadw ng’ s
counterclains. Broadw ng cross-appeals the district court’s
i nposition of the nonetary sanction.

Di scussi on
1. Sanctions and Wi ver

DeSt efano argues that the district erred by declining to
rescind the arbitration order as part of the sanction for its
finding of civil contenpt. He argues that Broadw ng waived its
right to arbitration by filing the third-party clains agai nst
DeStefano in the Bursten litigation. Broadwing, on its cross-

appeal, argues that the district court erred in hol di ng Broadw ng



in contenpt and ordering nonetary sanctions.

We review a district court’s order holding a party in
contenpt for abuse of discretion. Martin v. Trinity Industries,
Inc., 959 F.2d 42, 46 (5th Cr. 1992). The underlying factua
findings are reviewed for clear error and the underlying
conclusions of |law are reviewed de novo. Anerican Airlines, Inc.
v. Allied Pilots Ass’'n, 228 F.3d 574, 578 (5th Gr. 2000). “A
movant in a civil contenpt proceedi ng bears the burden of
establishing by clear and convincing evidence 1) that a court
order was in effect, 2) that the order required certain conduct
by the respondent, and 3) that the respondent failed to conply
wth the court's order.” Martin, 959 F.2d at 47. Upon a finding
of contenpt, the district court has broad discretion in assessing
sanctions to protect the sanctity of its decrees and the | egal
process. See Anerican Airlines, 228 F.3d at 585.

We first address Broadwi ng’'s appeal of the district court’s
finding of contenpt. The district court did not clearly err in
finding that Broadwi ng was in contenpt of the arbitration order.
It is undisputed that Broadw ng joined DeStefano to the state
court action four days after the district court entered the
arbitration order. Broadw ng inexplicably argues that it could
not have violated the arbitration order because the arbitration
order “in no way requires any definite or specific action on the

part of Broadwing.” Broadwing's notion to conpel arbitration



requested, inter alia, the following relief: “Defendants
[ Broadw ng] be ordered to submt all counterclains to binding
arbitration in accordance with Plaintiff’s Enpl oynent Agreenent.”
The arbitration order granted Broadwing’ s notion in full. The
district court’s order thus conpelled Broadwing to submt its
counterclains to arbitration and the district court did not err
in determning that submtting the sane counterclains to another
forum— the state court — was a failure to conply with the
arbitration order.

As an explanation of its joining DeStefano to the Bursten
litigation, Broadw ng asserted that there were conmuni cation
del ays and statute of |[imtations concerns on Broadw ng’'s side.
Nancy Patterson, counsel for Broadwing in this federal suit,
asserted that the district court’s arbitration order, entered on
Cct ober 30, 2000, did not arrive in her office until Novenber 2,
2000. Patterson explained that she was out of the office that
day and did not becone aware of the arbitration order until the
| ate afternoon of Novenber 3, 2000. The Bursten |itigation was
bei ng handled, in state court, by another law firm which,
according to Broadw ng, was unaware of the arbitration order when
DeStefano was joined to the Bursten |litigation on Novenber 3,
2000. As the district court noted, Broadwing still did not
dism ss DeStefano fromthe state court proceedi ngs even after

Broadw ng becane aware of the arbitration order and DeStefano had



still not been dism ssed as of Decenber 19, 2000, when the
district court held its hearing on the sanctions notion.
Broadwi ng also cited statute of Iimtations concerns regarding
their fraud clains agai nst DeStefano, although the fraudul ent
conduct allegedly took place in fall of 1998 and the statute of
limtations for a fraud claimin Texas is four years. Tex. Cv.
Prac. & Rem Code 8§ 16.004. The district court |abeled
Broadw ng’ s argunents “whol |y di singenuous.” Broadw ng argues
that the district court did not nake a specific finding of bad
faith. But the district court held specifically that Broadw ng
“Wlfully violated this Court’s order,” id. at 5, and, at any
rate, “good faith is irrelevant as a defense to a civil contenpt
order,” Waffenschmdt v. Mickay, 763 F.2d 711, 726. The
district court did not abuse its discretion by hol ding that
Broadw ng was in contenpt of the court’s arbitration order.

The district court did not err in setting the anount of
nonetary sanctions at $5,160.00. The parties agree that this sum
covers the cost of attorneys’ fees charged to DeStefano in
connection with bringing the notion for sanctions. As far as
concerns nonetary relief, this is the full anmount that DeStefano
requested. Conpensation for |osses sustained by the conpl ai nant
is a proper purpose for sanctions awarded in a civil contenpt
proceedi ng. Anerican Airlines, 228 F.3d at 585.

DeSt efano al so requested that the arbitration order be



resci nded and the court case be reinstated as a further sanction
for Broadwi ng’s contenptuous conduct. DeStefano, in his brief to
this court, conpares Broadwi ng’' s conduct to that of a party which
has waived its contractual right to arbitration. Wen a district
court has held that a party’s conduct anounted to waiver of its
right to arbitrate, we review that finding de novo. Walker v.
J.C. Bradford & Co. 938 F.2d 575, 577 (5th Gr. 1991). However,
in the instant case, we are considering conduct after arbitration
has been sought and been ordered by the court, and we are
reviewing a district court’s assessnent of sanctions in respect
to that order. Thus, we still apply abuse of discretion review
to the district court’s determ nation that rescinding the
arbitration order was not an appropriate sanction in this case.
One proper purpose of a civil contenpt sanction is to coerce the
contunmaci ous party into conpliance with the court’s order.
Anmerican Airlines, 228 F.3d at 585. Rescinding the arbitration
order woul d have served a precisely opposite purpose. It was
wWithin the district court’s discretion to decline to rescind the
arbitration order. The district court did not abuse its
di scretion by denying DeStefano’s request of this sanction.
2. The Confidentiality Provision

Havi ng held that the district court did not abuse its
di scretion by declining to rescind the arbitration order as a

sanction, we now turn to DeStefano’s challenges to the



substantive nerits of the arbitration order. W review the grant
of a notion to conpel arbitration de novo. Wbb v. Investacorp
89 F.3d 252, 257 (5th GCr. 1996).

“Arbitration is a matter of contract between the parties,
and a court cannot conpel a party to arbitrate unless the court
determ nes the parties agreed to arbitrate the dispute in
question.” Pennzoil Exploration and Prod. Co. v. Ranto Energy,
139 F. 3d 1061, 1064 (5th G r. 1998).

“I'n adjudicating a notion to conpel arbitration under
the Federal Arbitration Act, courts generally conduct a
two-step inquiry. The first step is to determ ne

whet her the parties agreed to arbitrate the dispute in
question. This determ nation involves two
considerations: (1) whether there is a valid agreenent
to arbitrate between the parties; and (2) whether the
di spute in question falls within the scope of that
arbitration agreenent. \Wen deci di ng whet her the
parties agreed to arbitrate the dispute in question,
courts generally . . . should apply ordinary state-|aw
principles that govern the formation of contracts. In
applying state | aw, however, due regard nmust be given
to the federal policy favoring arbitration, and
anbiguities as to the scope of the arbitration clause
itself nust be resolved in favor of arbitration. The
second step is to determ ne whether |egal constraints
external to the parties' agreenent forecl osed the
arbitration of those clains.” Wbb, 89 F.3d at 257 -
58 (internal citations and quotation marks omtted).

DeStefano first argues that the arbitration clause’s
provision that “arbitration proceedings shall be conducted on a
confidential basis” renders the arbitration procedure an
i nadequate alternative to the judicial forum He contends that
the confidentiality provision would preclude the parties from

maki ng a record of the arbitration proceedi ngs, thereby

10



precl uding judicial review

DeStefano relies on the foll ow ng | anguage from G | ner v.
| nt er st at e/ Johnson Lane Corp., 111 S.C. 1647, 1655 (1991):

“A further alleged deficiency of arbitration is that

arbitrators often will not issue witten opinions,

resulting, Glnmer contends, in a lack of public

know edge of enployers' discrimnatory policies, an

inability to obtain effective appellate review, and a

stifling of the devel opnent of the |aw. The NYSE rul es,

however, do require that all arbitration awards be in
writing, and that the awards contain the nanmes of the

parties, a sunmmary of the issues in controversy, and a

description of the award issued. In addition, the

award deci sions are nade available to the public.”

(internal citations omtted).

G | mer does not, as DeStefano contends, establish “m ninmal
standards” of non-confidentiality. 1In the first place, the
excer pted | anguage does not constitute a holding of the Court; it
merely recounts a party’s argunent and the Court’s expl anation of
why it was unavailing. |In the second place, the Gl nmer Court
went on to note that “Glnmer's concerns apply equally to
settlenments of ADEA clains, which . . . are clearly allowed.”
| d.

Addi tionally, DeStefano has not cited any evidence or

authority to support his contention that the “confidential basis

provi sion would, in fact, preclude creation of a record.? Nor

2The arbitration clause further provides that the arbitrati on shal
be conducted “i n accordance wi th the commercial arbitrationrul es of the
American Arbitration Associ ati onthen existing.” The current version
of those rul es has not been placed into the record, but we note that
Br oadwi ng has asserted, and DeSt ef ano has not deni ed, that they require
the creation of arecord at the request of any party tothe arbitration.

11



has he presented any evidence or authority to support his
specul ation that confidentiality would have a chilling effect on
the production of wi tnesses. DeStefano’ s point of error rel ated
to the confidentiality provision is without nerit.
3. The Wi ver of Punitive Danages

DeSt ef ano next argues that his Title VII claimcannot be
subject to arbitration because the arbitration clause provides,
“the parties expressly waive any claimor right to an award of
punitive damages.” DeStefano asserts that punitive damages are a
cause of action under Title VIl and that, thus, they cannot be
prospectively wai ved. See Al exander v. Gardner-Denver Co. 94
S.C. 1011, 1021-22 (1974). This argunent is without nerit.

| f parties agree to arbitration, they will be held to it
unl ess Congress has evinced an intention to preclude wai ver of
judicial renedies for the statutory rights at issue. M tsubish
Motors v. Soler Chrysler-Plynmouth, Inc., 105 S. Q. 3346, 3354-55
(1985). “[Questions of arbitrability nmust be addressed with a
healthy regard for the federal policy favoring arbitration.” 1d.
at 3353. Doubts are resolved in favor of arbitrability. Id.

Puni ti ve damages are not a cause of action under Title VII;
they are a renedy that Title VII makes available in certain
instances. See Rubinstein v. Admnistrators of the Tul ane Educ.
Fund, 218 F.3d 392, 404 (5th G r. 2000). “The potentia

unavailability of punitive damages is not a ground for denying

12



effect to an otherwi se valid agreenent to arbitrate.” Morgan v.
Smth Barney, Harris Upham & Co., 729 F.2d 1163, 1168 n.7 (8th
Cir. 1983); see also, Geat Western Mirtgage Corp. v. Peacock,
110 F. 3d 222, 232 (3d Gr. 1997) (“The availability of punitive
damages is not relevant to the nature of the forumin which the
conplaint will be heard. Thus, availability of punitive danages
cannot enter into a decision to conpel arbitration.”).

The arbitrator may consider the argunent that the renedy of
punitive damages may not be effectively waived for a Title VI
claim See Shearson/Anerican Express v. McMahon, 107 S.C
2332, 2340 (1987) (“[T]here is no reason to assune at the outset
that arbitrators will not follow the law.”); M tsubishi Mtors v.
Sol er Chrysler-Plynmouth, Inc., 105 S.C. 3346, 3354 (1985) (“By
agreeing to arbitrate a statutory claim a party does not forgo
the substantive rights afforded by the statute; it only submts
to their resolution in an arbitral, rather than a judicial,
forum”). The arbitrator’s decision would be subject to judicial
review. See Shearson/Anerican Express, 107 S.Ct. at 2340
(“[SJuch reviewis sufficient to ensure that arbitrators conply
wth the requirenents of the statute.”) It may not even be
necessary to reach this issue if it is determ ned that
DeStefano’s Title VIl claimis without nerit (or, even if

meritorious, is not such as woul d support punitive damages under

13



Title VI1).3
We hold that the district court did not err in holding that
DeStefano’s Title VII claimwas arbitrable.

4. DeStefano’'s Tortious Interference Caim

DeStefano’s Title VII claimalleged in relevant part:

“RETALI ATORY DI SCHARGE

15. Plaintiff would show t hat Defendant has viol ated
42 U.S.C. § 2000e-3 by firing himfor investigating
all egations of unlawful discrimnation and for attenpting
to assist and participate in an EECC i nvestigati on of
t hose al | egati ons.

16. Charges were filed with the EECC agai nst
Def endants which included allegations against Plaintiff.
Plaintiff undertook his own investigation. Defendant,
t hrough attorneys, instructed Plaintiff to stop his
i nvestigation. The Defendant directed Plaintiff to neet
Wth representatives of Defendant to discuss the matter.
When Plaintiff notified Defendant that he intended to
bring his attorney with him the Defendant objected.
Plaintiff appeared at the scheduled neeting with his
attorney, but representatives of Defendant woul d not neet
with them |In furtherance of its schenme to nake Plaintiff
a scapegoat and to deprive himof the benefits of his
enpl oynent agreenent, Defendant sought to preclude
Plaintiff fromusing his |awer. Shortly thereafter,
Plaintiff was fired by Defendant with no expl anati on ot her
than it was “for cause.”

17. Based upon subsequent devel opnents, it becane
clear that a goal of the new ownership was to nake
Plaintiff a scapegoat for the EECC conpl aints, to suppress
the facts about any culpability of the new owners, and to
use an indemity agreenent fromthe prior owners and/ or
funds and benefits owwing to Plaintiff to fund the
settlenment with the charging parties rather than conduct a
good faith investigation into the conplaints, and to
deprive Plaintiff of the benefits of his enpl oynent
contract. Each of (1) Plaintiff’s attenpt to investigate
and participate in the EEOC charges investigation and (2)
his use of a | awer was a precipitating cause of the
firing of Plaintiff.”

14



DeStefano’s next argunent is that his tortious interference
claimwas outside the scope of the arbitration clause because it
arose after his enploynent wth Broadw ng had ended. This
argunent is without nerit.

The arbitration clause enconpassed “all clains or
controversies in any way arising out of, relating to or
associated with this Agreenent.” The conduct that DeStefano

all eges as the basis for his tortious interference claimis
associated with the enpl oynent agreenent with Broadwi ng (fornerly
Eclipse). DeStefano alleges that Broadwing tortiously interfered
wth his relationship with the Burstens by instructing Cavalier
not to pay DeStefano the bonus noney that the Burstens had put in
escrow. The crux of DeStefano’s argunent is that Broadw ng
informed Cavalier that DeStefano was term nated “for cause” even
t hough, according to DeStefano, the reasons for DeStefano’ s
termnation did not fall within the definition of “cause” as
contained in the enpl oynent agreenent.

In light of the strong federal policy favoring arbitration,
doubt s about the scope of an arbitration clause are resolved in
favor of arbitration. Mses H Cone Menorial Hosp. v. Mercury
Constr. Corp., 103 S.Ct. 927, 941 (1983). “[A]rbitration should
not be denied unless it can be said with positive assurance that

an arbitration clause is not susceptible of an interpretation

whi ch woul d cover the dispute at issue.” Neal v. Hardee's Food

15



Systens, Inc., 918 F.2d 34, 37 (5th Gr. 1990) (internal
quotation marks omtted, citations omtted). An arbitration
provision is generally interpreted according to ordinary state

| aw principles governing the formation of contracts. Wbb, 89
F.3d at 58; see Metropolitan Prop. & Liab. Co. v. Bridewell, 933
S.W2d 358, 361 (Tex. App.-Waco, 1996) (citing Neal in support of
finding that a tortious interference claimwas properly within
the scope of an arbitration clause).

In an arbitration-related context, we recently mandated a
broad reading of the phrase “relates to” as used in a statute.
See Beiser v. Wyler, 284 F.3d 665, 669 (5th Cr. 2002). Beiser
involved interpretation of “relates to” as that phrase is used in
a statute conferring jurisdiction. 1d. This is, of course, not
equivalent to a holding that simlar phrases in an arbitration
agreenent nmust be interpreted in that fashion. Still, in a
general way, we find Beiser instructive as to the ordinary
meani ng of a broad fornulation such as the one we interpret here

“In any way arising out of, relating to or associated with.”
This fornulation is broad enough to enconpass DeStefano’ s claim
whi ch was based on his assertion that the terns of the agreenent
entitled himto receive the bonus noney and severance benefits.
Because we nust resolve any doubts in favor of arbitrability, we
conclude that the district court did not err in holding that

DeStefano’s tortious interference claimwas wthin the scope of

16



the arbitration agreenent.
5. Remai ning Points of Error

On appeal, DeStefano raises two argunents that were not made
inthe district court: (1) He argues that Broadw ng’'s
counterclains were not properly within the scope of the
arbitration clause, and (2) he argues that he nmay not be
conpelled to arbitrate his tortious interference clai mbecause it
is against Texas public policy to permt waiver of punitive
damages for such a claim DeStefano concedes that these issues
were not properly preserved for appeal. This court will not, as
a general rule, consider issues not raised in the district court.
United States v. Parker, 722 F.2d 179, 183 (5th Cr. 1983). W

decline to do so here.*

Concl usi on
For the foregoing reasons, the judgnent of the district

court 1s AFFI RVED

‘W note that, at any rate, our anal ysis of the punitive danages
issue as it relatedtothe Title VII clai mwould di spose of the sane
argunent as it relates to the tortious interference claim

We further observe that DeStefano i nforns us that Broadw ng has
dismssed its state court suit (third party claim against him

17



