IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-20241

Summary Cal endar

JUDY GOCDWELL
Plaintiff - Appellant

V.

WAYNE SCOTT, DI RECTOR, TEXAS DEPARTMENT OF CRI M NAL JUSTI CE,
| NSTI TUTI ONAL DI VI SI ON

Def endant - Appell ee

Appeal fromthe United States District Court
for the Southern District of Texas
No. H 99- CV-4232

Sept enber 28, 2001
Before KING Chief Judge, and JOLLY and DeM3SS, Circuit Judges.
PER CURI AM *
Plaintiff-Appellant Judy Goodwel |l appeals fromthe district
court’s grant of summary judgnent on her race discrimnation and

retaliation clains in favor of Defendant- Appell ee Wayne Scott,

Pursuant to 5THCQR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR R
47.5. 4.



Director, Texas Departnment of Crimnal Justice. For all the

foregoi ng reasons, we AFFIRMthe judgnent of the district court.

| . FACTUAL AND PROCEDURAL HI STORY

On July 2, 1999, Plaintiff-Appellant Judy Goodwel |, an
African-Anerican fermale, filed a conplaint agai nst Defendant -
Appel | ee Wyne Scott, in his official capacity as Executive
Director of the Texas Departnment of Crimnal Justice (the
“TDCJ”), alleging that she had been denied a pronotion because of
her race and retaliated agai nst because of her previous
conpl ai nts about the TDCJ's discrimnatory treatnent of African
Americans, both in violation of Title VII of the Gvil R ghts Act
of 1964, 42 U S. C. 88 2000e to 2000e-17. On July 29, 1999, Scott
filed a notion to transfer the case fromthe Eastern D strict of
Texas to the Southern District of Texas, which was granted by the
district court on Cctober 12, 1999. According to the Docket
Control Order issued by the district court, discovery was to be
conpl eted by August 30, 2000, and all dispositive and non-

di spositive notions (except notions in limne) were to be filed
by October 16, 2000.

On Cctober 16, 2000, Scott filed a notion for summary
judgnent. Regarding the failure-to-pronote claim Scott offered,
a nondi scrimnatory reason for having hired a white fenal e,

d enda Baskin, rather than Goodwel |, for the contested position

of Program Adm nistrator |I. According to Scott, C aude WIIians,
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who made the pronotion decision, believed Baskin to be the better
candi date. Scott also asserted that he was entitled to sumary
judgnment on Goodwell’s retaliation claimbecause she had not
suffered an adverse enpl oynent action.

On Cctober 25, 2000, in response to Scott’s sunmary j udgnment
nmotion, Goodwell filed a notion for continuance pursuant to
Federal Rule of G vil Procedure 56(f)(“Rule 56(f)”). Goodwell
stated that she wi shed for a continuance in |light of recent
i nformati on she had received fromElizabeth Mullins, a TDCJ
Mul ti-Regi onal Adm nistrator. Goodwell alleged that according to
Mul lins, WIlians had been very angry over the pronotion of
Goodwel | ' s spouse, G over Goodwell (“Gover”), after Gover’s
successful settlenment of a Title VII suit between G over and the
TDCJ. Goodwel |l asserted that this information was in direct
contrast to Wllians' s deposition testinony that WIlians was not
angry over Grover’s pronotion and never had a conversation with
Mul | i ns expressing such anger. Additionally, Goodwell stated
that Mullins could provide testinony regardi ng Baskin’s | ack of
qualifications for and subsequent transfer fromthe contested
position. Thus, Goodwell contended that Mullins’s statenents
were evidence of Wllianms’s nendacity and would create a fact
i ssue as to whether Scott’s asserted reason for failing to
pronote Goodwel |l was pretextual and whether a retaliatory notive

had been present.



Specifically, in Goodwell’s affidavit, attached as support
for the notion for continuance, Goodwell stated that during a
recent conversations with Miullins,

[Mul lins] reiterated that M. WIIlians was upset when

my husband received a pronotion shortly after settling

his Title VII| case with TDCJ. Also as a long term

enpl oyee of TDCJ IAD, Ms. Mullins has first hand

know edge of Ms. d enda Baskin’s inconpetence and | ack

of qualifications for the supervisory position of

Program Adm ni strator at issue in this |lawsuit as well

as ny experience and qualifications for that position.
As to why the continuance was needed, Goodwell stated in her
affidavit that “Ms. Mullins told nme that she could not
voluntarily submt an affidavit because it may conflict with
TDCJ’' s procedures and she would be required to get perm ssion
fromTDC)' s Legal Departnent. However, she told ne she woul d
testify if she was either subpoened [sic] or received a
deposition notice.”

The magi strate judge denied the notion for continuance,
hol di ng that Goodwel |l had made an insufficient show ng that a
conti nuance was needed to depose Miullins prior to the deadline
for responding to the summary judgnent notion. The nagistrate
j udge st at ed:

While Plaintiff clainms that she has just discovered

information from*Elizabeth Mullins’, a Miulti Regi onal

Adm ni strator, which is probative of the ‘pretext’

issue, Plaintiff has not shown that she is unable to

file a response to Defendant’s Motion for Sunmary

Judgnent wi thout further discovery, including a

deposition of Ms. Mullins. Simlarly, Plaintiff has

made no showi ng that Ms. Mullins would not attest to

the information she provided Plaintiff on the pretext
issue in an affidavit, which could be attached to
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Plaintiff’s response to Defendant’s Mdtion for Sumrary
Judgnent .

Goodwel | appeal ed the nagistrate judge’s denial of the notion for
conti nuance on Decenber 11, 2000.

On January 5, 2001, the district court affirnmed the findings
of the magistrate judge with regard to the denial of the notion
for continuance, holding that the magi strate judge’s findings
were not clearly erroneous or contrary to law. The district
court also granted summary judgnent in favor of Scott on
Goodwel | 's retaliation claim agreeing wwth Scott that Goodwel |
had not presented any evidence that her enployer had taken an
adver se enpl oynent action against her. However, the district
court denied summary judgnent on the failure-to-pronote claim
The district court noted that Scott’s only | egal argunent on that
claimwas that Goodwel|l had failed to establish a prim facie
case of race discrimnation because she had not shown she was
clearly better qualified than the hired applicant. The district
court found that sunmary judgnent was inappropriate because,
under established precedent, Goodwell was not required to show
that she was clearly better qualified for the position to
establish a prima facie case.

Bot h Goodwel| and Scott filed requests for reconsideration
of the district court’s order. Goodwell filed a request for
reconsi deration of the district court’s grant of summary judgnent

on the retaliation claim arguing that she had been retaliated



agai nst by having her job duties stripped away. By contrast,
Scott filed a request for reconsideration of the denial of
summary judgnent on the failure-to-pronote claim arguing that he
was entitled to sunmary judgnent because Goodwel | had presented
no evidence to refute his asserted nondiscrimnatory reason for
failing to pronote her.?2

On January 29, 2001, the district court granted sunmary
judgnent to Scott on Goodwell’s failure-to-pronote claim The
district court reviewed the evidence and held that there was no
basis in the record fromwhich a reasonable factfinder could
conclude that the proffered nondiscrimnatory reason was fal se.

Goodwel | tinely appeals the denial of her notion for
continuance and the district court’s grant of summary judgnent in

favor of Scott.

1. THE DI STRICT COURT DI D NOT' ABUSE | TS DI SCRETI ON | N DENYI NG

GOCDVEELL’ S MOTI ON FOR CONTI NUANCE

2 Inits denial of the notion for summary judgnent, the
district court stated that Scott had inplicitly disclained that
he was defending his action on race-neutral grounds because, in
his response to Goodwel |’s notion for a continuance, he asserted
that the continuance for discovery related to pretext was
unnecessary until the defendant offered a race-neutral reason for
the pronotion decision. 1In his notion for reconsideration, Scott
stated that in the response to Goodwell’s notion for continuance
hi s counsel had inadvertently confused the issue of a plaintiff’s
prima facie case and a plaintiff’s ultimte burden, but that he
had not intended to disclaimthe argunent that he had a race-
neutral reason for the pronotion decision.
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Goodwel | argues that because she expl ained why she was
unabl e to present evidence creating a genuine issue for trial and
because she expl ai ned how a conti nuance woul d enable her to
present such evidence, she net both requirenents of Federal Rule
of Gvil Procedure 56(f), and that the district court abused its
di scretion in denying her notion for continuance. Specifically,
Goodwel | asserts that she was unable to present this evidence
because she did not learn of Mullins’s know edge of the rel evant
facts until Septenber 15, 2000. Further, Goodwell contends that
this evidence of Wllians’s false testinony creates an issue of
material fact because it casts doubt upon the entire content of
hi s deposition testinony, including the alleged nondiscrimnatory
reason for failing to pronote her. Finally, Goodwell insists
that the district court’s confirmation of the magi strate judge’s
order denying a continuance is an abuse of discretion because the
magi strate judge’'s asserted rati onal e—that Goodwel | had nmade no
show ng that she was unable to include either Mullins's
deposition or affidavit wth the response to the sumary judgnent
nmoti on—was in direct conflict with Goodwell’s affidavit (which
stated that Mullins would not voluntarily submt an affidavit,
but would testify only if subpoenaed or deposed).

Scott contends that the district court did not abuse its
di scretion in denying Goodwell’s notion for continuance. First,
Scott argues that Goodwell had anple tinme to depose Mullins, who

had been listed as a potential wtness on Goodwell’s initial
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di scl osure list since October 26, 1999, prior to the tine of the
filing of the summary judgnent notion. Second, Scott argues that
Mul lins’s testinony woul d not have raised a material issue of
fact on either the failure-to-pronote or retaliation clains.

Rul e 56(f) provides:

Should it appear fromthe affidavits of a party
opposing the notion that the party cannot for reasons
stated present by affidavit facts essential to justify
the party’ s opposition, the court may refuse the
application for judgnent or nay order a continuance to
permt affidavits to be obtained or depositions to be
taken or discovery to be had or may make such ot her
order as is just.

FED. R Qv. P. 56(f) (enphasis added). The decision to grant a
conti nuance under Rule 56(f) is in the sound discretion of the

district court. See Saavedra v. Murphy Gl U S. A, Inc., 930

F.2d 1104, 1107 (5th Gr. 1991).

The district court’s discretion to deny the requested
extension is not entirely unfettered. . . . Were the
party opposing the summary judgnent infornms the court
that its diligent efforts to obtain evidence fromthe
movi ng party have been unsuccessful, a continuance of a
nmotion for summary judgnment for purposes of discovery
shoul d be granted al nost as a matter of course. |If,
however, the nonnoving party has not diligently pursued
di scovery of that evidence, the court need not
accommodat e the nonnoving party’'s bel ated request.

Int’l Shortstop, Inc. v. Rally’s, Inc., 939 F.2d 1257, 1267 (5th

Cir. 1991) (internal quotations and citations omtted).

A district court should examne the totality of the
circunstances in determ ning whether to grant a conti nuance,
“including the anount of tinme available for preparation, the

defendant’s role in shortening the tine needed, the conplexity of
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the case, the availability of discovery fromthe prosecution, the
adequacy of the defense actually provided at trial, and the

i keli hood of prejudice fromthe denial.” United States v.

Davis, 61 F.3d 291, 298 (5th G r. 1995). W review the denial of
a continuance for additional discovery for abuse of discretion
and will affirmthe denial unless it is arbitrary or clearly

unr easonabl e. See Transanerica Ins. Co. v. Avenell, 66 F.3d 715,

721 (5th Gir. 1995).

We do not find that the district court abused its discretion
in denying Goodwell’s notion for continuance. Goodwell argued in
her notion for continuance that the continuance was necessary
because Goodwel | had only recently |learned that Miullins possessed
this information and that Mullins would not voluntarily submt an
affidavit attesting to Mullins’s know edge. However, this case
was filed on July 2, 1999, and Goodwell, in her own Rule 26
di scl osures served upon Scott on Cctober 26, 1999, Goodwel |
informed Scott that Mullins was a potential w tness, who m ght
have know edge of TDCJ's hiring practices and the adverse
enpl oynent decision at issue. The district court set August 30,
2000, a date both parties agreed to, as the discovery deadline
for this case. Yet, knowing that Mullins mght have know edge of
rel evant evidence and fully infornmed of the discovery deadlines,
Goodwel | does not appear to have nade any attenpt to depose

Mul lins. Goodwell’s own affidavit states that although Miullins



woul d not voluntary submt an affidavit, she would testify if
ei ther subpoenaed or deposed.

Additionally, we believe that Goodwell has failed to show
that she was severely prejudiced fromthe denial of the

continuance. See United States v. Brown, 699 F.2d 704, 709 (5th

Cir. 1983) (“To establish that such an abuse of discretion has
occurred, Brown nust show that the denial of a continuance
seriously prejudiced him”). According to Goodwell, Millins
woul d have testified that WIllianms was angry that G over had been
pronoted after having settled his Title VIl lawsuit. Goodwel l
alleges that this is contrary to Wllians’s deposition testinony
and that it casts doubt on the entirety of his deposition
testinony. However, this alleged discrepancy, even if true, is
sinply not sufficient onits owm to create an issue of nmateri al
fact to survive summary judgnent on the unrel ated i ssue of
whet her Wl lians’s nondiscrimnatory reason for failing to
pronote Goodwel |l was pretextual. Simlarly, Millins’ s testinony
as to Baskin's qualifications for the positions and subsequent
transfer fromthe position, based on Baskin's on-the-job
performance, does not create an issue of material fact as to
Wllians's belief that, at the tine of the selection process,
Baskin was the better candi date.

We find that the district court did not abuse its discretion

i n denying Goodwel | ’s notion for continuance.
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[11. THE DI STRI CT COURT DI D NOT ERR | N GRANTI NG SUMVARY JUDGVENT
I N FAVOR OF SCOIT

Goodwel | argues that the district court granted sunmary
j udgnent prematurely, w thout allow ng her the opportunity to
rai se a genuine fact issue.® Scott argues that by failing to
file a response to the summary judgnent notion, Goodwell waived
her opportunity to raise an issue of material fact.

We review de novo a district court’s grant of sunmary

judgnent. See Evans v. Cty of Bishop, 238 F.3d 586, 588 (5th

Cir. 2000). Summary judgnent is appropriate when the record

shows that there is no genuine issue as to any nmaterial fact

and that the noving party is entitled to judgnent as a natter of

| aw. Allen v. Rapides Parish Sch. Bd., 204 F.3d 619, 621 (5th

Cr. 2000) (quoting Taylor v. Principal Fin. Goup, Inc., 93 F. 3d

155, 161 (5th Gr. 1996)). “‘If the noving party neets the
initial burden of showi ng there is no genuine issue of nmaterial
fact, the burden shifts to the nonnoving party to produce

evi dence or designate specific facts showi ng the existence of a

genui ne issue for trial.”” 1d. (quoting Taylor, 93 F.3d at 161).
“Concl usory all egations unsupported by specific facts . . . wll

not prevent an award of summary judgnent; the plaintiff [can]not

3 Goodwell’'s argunent is that summary judgnent was
i nappropriate because she did not have a full opportunity to
conduct discovery. A review of the record, as discussed supra in
Part 11, indicates that Goodwell did indeed have the opportunity
to conduct discovery, but sinply did not take advantage of it.
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rest on his allegations . . . to get to a jury wthout any
significant probative evidence tending to support the conplaint.”

Gles v. Gen. Elec. Co., 245 F.3d 474, 493 (5th Gr. 2001)

(alteration in original) (internal quotations omtted) (quoting

Nat’'|l Ass’'n of Gov't Enployees v. City Pub. Serv. Bd., 40 F. 3d

698, 713 (5th Gr. 1994)). *“lInstead, Rule 56(e) . . . requires
t he nonnoving party to go beyond the pl eadings and by her own
affidavits, or by the depositions, answers to interrogatories,
and adm ssions on file, designate specific facts show ng that
there is a genuine issue for trial.” [Id. (internal quotations

omtted) (quoting Celotex Corp. v. Catrett, 477 U. S. 317, 324

(1986)). “[We nust view all facts in the |ight nost favorable

to the nonnovant.” Cardinal Towing & Auto Repair, Inc. v. Cty

of Bedford, Tex., 180 F.3d 686, 690 (5th G r. 1999).

Clains of racial discrimnation supported by circunstanti al
evi dence are anal yzed under the framework set out in MDonnel

Douglas Corp. v. Geen, 411 U S. 792 (1973). “First, the

plaintiff nust establish a prima facie case of discrimnation.”

See Reeves v. Sanderson Plunbing Prods., Inc., 530 U S. 133, 142

(2000). Once the plaintiff satisfies this prim facie burden,
the burden shifts to the enployer to produce a “legitinmate,

nondi scrimnatory reason for its decision.” Russell v. MKinney

Hosp. Venture, 235 F.3d 219, 222 (5th Gr. 2000). *“If the

def endant can articulate a reason that, if believed, would

support a finding that the action was nondi scrimnatory, ‘the

12



mandatory inference of discrimnation created by the plaintiff’s
prima facie case drops out of the picture and the factfinder nust
decide the ultimate question: whether [the] plaintiff has proved

[intentional discrimnation].’”” Evans v. Cty of Houston, 246

F.3d 344, 350 (5th Gr. 2001) (quoting Russell, 235 F. 3d at 222)
(alterations in original) (sonme internal quotations omtted).
“I'n the context of a claimof discrimnation, a plaintiff nust

adduce evidence that the justification was a pretext for racial

and age discrimnation.” I|d. at 351. “In making this show ng,

the plaintiff can rely on evidence that the enployer’s reasons
were a pretext for unlawful discrimnation.” Russell, 235 F.3d
at 222. “However, as the Court stated in H cks, a show ng of

pretext does not automatically entitle an enpl oyee to a judgnent

as a matter of law” |d. at 223. Wile a show ng of pretext

will nore likely than not lead to an inference of discrimnation,
see id., a showing of pretext by the plaintiff wll not always be
sufficient to infer discrimnation. For exanple, “if the record

concl usively reveal ed sone other, nondiscrimnatory reason for
the enpl oyer’s decision, or if the plaintiff created only a weak
i ssue of fact as to whether the enployer’s reason was untrue and
t here was abundant and uncontroverted i ndependent evi dence that
no di scrimnation had occurred,” the enployer would still be

entitled to summary judgnent. See Reeves, 530 U S. at 148.

a. Goodwell’s Discrimnatory Failure-to-Promote O aim
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We first anal yze Goodwel |’ s discrimnatory failure-to-
pronote claim To establish a prima facie case of discrimnatory
failure to pronote, “a plaintiff nust denonstrate that (1) she is
a nenber of a protected class; (2) she sought and was qualified
for an avail abl e enpl oynent position; (3) she was rejected for

that position; and (4) the enployer continued to seek applicants

wth the plaintiff’s qualifications.” Scales v. Slater, 181 F. 3d
703, 709 (5th Gr. 1999). For purposes of this appeal, we wll
assune w thout deciding that Goodwel |l has established a prinma
facie case of enploynent discrimnation.

To satisfy its burden of producing a “legitinmate,
nondi scrimnatory reason for its decision,” Russell, 235 F.3d at
222, Scott argues that WIllians believed Baskin to be nore
qualified for the position. Because Scott has net his burden of
producing a legitimate nondi scrimnatory reason for failing to
pronote Goodwel |, the mandatory inference of discrimnation
di sappears and the questi on becones whet her Goodwel | has provided
sufficient sunmary judgnent evidence to create a nmateri al
question of fact as to whether Scott discrimnated agai nst her on
the basis of race. See Evans, 246 F.3d at 350. W find that
Goodwel | has failed to present sufficient evidence to create a
jury issue that Scott’'s asserted reason for failing to pronote
her to the Process Specialist position was pretextual.

To establish pretext, Goodwell argues that she was clearly

better qualified for the position than Baskin. Although

14



discrimnation can be inferred fromdisparities in
qualifications, to establish pretext Goodwi n nust show that
“disparities in qualifications [are] of such weight and
significance that no reasonabl e person, in the exercise of
inpartial judgnent, could have chosen the candi date sel ected over

the plaintiff for the job in question.” Deines v. Tex. Dept. of

Protective & Requlatory Servs., 164 F.3d 277, 280-81 (5th Gr.

1999). The posted job requirenents for the position of Program
Adm nistrator | stated that the m ninumrequirenents were a
col l ege degree,* four years full-tinme experience in public
admnistration or crimnal justice, and one year full tinme
experience in the supervision of enployees. Baskin had a coll ege
degree; Goodwell relied on her years of work experience to
satisfy this requirenent. Baskin had significantly nore work
experi ence supervising enployees than did Goodwel I. Although
Baskin did not have as nmuch experience within the departnent as
Goodwel | did, Goodwell does not introduce sufficient evidence to
establish an issue of material fact regardi ng whether no
reasonabl e person coul d have chosen Baskin for the position over
Goodwel | .

Because Goodwel | has presented no evidence to rebut Scott’s

asserted nondi scrimnatory reason for the failure to pronote

4 1f the applicant had no coll ege degree, he or she could
substitute each year over the four years experience in public
admnistration or crimnal justice for thirty senmester hours from
col | ege.
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Goodwel |, Scott was entitled to sunmary judgnent on the claim of
discrimnatory failure to pronote

a. Goodwell’s Retaliation daim

We next turn to Goodwell’s retaliation claim “To state a
claimfor retaliation, a plaintiff nust establish that: (1) he
engaged in protected activity, as described in Title VII; (2) he
suffered an adverse enploynent action; and (3) a causal nexus
exi sts between the protected activity and the adverse enpl oynent

action.” Mdta v. Univ. of Tex. Houston Health Science Cr., No.

00- 20009, 2001 W 897191, at *5 (5th Gr. Aug. 9, 2001).

“‘“ Adverse enpl oynent actions’ include only ‘ultimte enpl oynent
decisions . . . such as hiring, granting |eave, discharging,
pronoting, and conpensating.’ An enployer’s action does not rise
to the level of an ‘adverse enploynent action’ when it fails to
have nore than ‘nere tangential effect on a possible future

ul ti mate enpl oynent deci sion. Id. (citations and sone internal
quotations omtted).

In her deposition testinony, Goodwell stated that the only
thing that had changed in her position was the fact that she no
| onger trains case managers. She has not received a change in
title, a pay cut, or any disciplinary action. Wth the exception
of the loss of this one job responsibility, her position is

unchanged. That change sinply does not rise to the |evel of an

adver se enpl oynent acti on.
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It is unclear fromthe record whether Goodwell intended to
argue that the “adverse enpl oynent action” she suffered was
Scott’s failure to pronote her. Even if we were to assune that
Goodwel | intended to argue that Scott had a retaliatory notive in
failing to pronote her, which would qualify as an adverse

enpl oynent action, summary judgnent remains appropriate for the

reasons stated supra in Part |I1. Scott has asserted a
nondi scrimnatory reason for failing to pronote Goodwell, and

Goodwel | has not presented sufficient evidence to create a
material issue of fact as to whether that reason is pretext for
di scrim nation.

We find that Scott was entitled to summary judgnent on

Goodwel | s failure to pronote and retaliation clains.
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I V. CONCLUSI ON

For all the foregoing reasons, we AFFIRMthe judgnment of the

district court.
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