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BENAVI DES, Circuit Judge:”
Petitioner Stanley Allison Baker (Baker), convicted of capital
murder in Texas and sentenced to death, requests fromthis Court a
Certificate of Appealability (COA) pursuant to 28 U S C 8§

2253(c)(2). Inanattenpt to nake a substanti al show ng of the deni al

"Pursuant to 5THCGR R 47.5, the Court has determi nedthat this
opi ni on shoul d not be published and i s not precedent except under the
limted circunstances set forth in 5THGQR R 47.5. 4.



of aconstitutional right, Baker raises the follow ngissues in his COA
(1) the Texas Court of Crimnal Appeals’ refusal to determ ne the
sufficiency of the evidence to support thejury’ s negative answer tothe
mtigationspecial issue; and (2) thetrial court’sfailuretosubmt
a parole instruction. Concluding that Baker has failed to make the
requi site showi ng, we DENY his request for a COA

| . FACTUAL AND PROCEDURAL HI STORY

In 1995, a jury convicted Baker of the capital offense of the
i ntentional nmurder of Wayne WAlters while inthe course of commtting
and attenpting to commt robbery pursuant to 8 19.03(a)(2) of the Texas
Penal Code. At the conclusion of the puni shnent phase, two speci al
i ssues were submtted to the jury pursuant to article 37.071 8§ 2(b)
and (e) of the Texas Code of Crimnal Procedure. Based onthe jury’s
responses, the trial court sentenced Baker to death. On direct
appeal , the Texas Court of Crimnal Appeals affirned the conviction
and sentence. Baker v. State of Texas, 956 S . W2d 19
(Tex. Crim App. 1997).

Baker filed an application for state habeas relief, and, after
conducting an evidentiary hearing, thetrial court recomended denyi ng
relief. Inanunpublished order, the Texas Court of Crim nal Appeals
denied relief, stating that the trial court’s findings of fact and
conclusions of |law were supported by the record and that Baker’s
all egations were wi thout nerit.

Subsequent |y, Baker filed theinstant federal habeas petitionin



district court. Thedistrict court denied his petitionand his request
for a COA. Baker now requests a COA fromthis Court.

1. ANALYSIS

A STANDARDS OF REVI EW

Baker filed his section 2254 application for habeas relief
after the April 24, 1996 effective date of the Antiterrorism and
Ef fective Death Penalty Act (AEDPA). His application is therefore
subject to the AEDPA Lindh v. Murphy, 521 U S 320, 336, 117
S.C. 2059, 2068, 138 L.Ed.2d 481 (1997). Under the AEDPA, a
petitioner nmust obtain a COA. 28 U S.C. § 2253(c)(2). A COA will
be granted only if the petitioner nakes “a substantial show ng of
the denial of a constitutional right.” 28 U S.C. § 2253(c)(2). To
make such a showi ng, a petitioner “nmust denonstrate that the i ssues
are debatabl e anong jurists of reason; that a court could resolve
the issues [in a different nmanner]; or that the questions are
adequate t o deserve encouragenent to proceed further.” Barefoot v.
Estelle, 463 U. S. 880, 893 n.4, 103 S.Ct. 3383, 3394 n.4 (1983)
(citation and internal quotation marks omtted). Any doubt
regarding whether to grant a COA is resolved in favor of the
petitioner, and the severity of the penalty may be considered in
making this determnation. Fuller v. Johnson, 114 F.3d 491, 495
(5th Gir. 1997).

To determ ne whether a COA should be granted, we nust be

m ndful of the deferential schene set forth in the AEDPA. Hi Il v.



Johnson, 210 F.3d 481, 484-85 (5th Cr. 2000) . Pursuant to 28
US C 8§ 2254(d), we defer to a state court’s adjudication of
petitioner’s clainms onthe nerits unless the state court’s deci sion
was: (1) “contrary to, or involved an unreasonabl e application of,
clearly established Federal | aw, as determ ned by the Suprene Court
of the United States;” or (2) “resulted in a decision that was
based on an unreasonabl e determ nation of the facts in |ight of the
evi dence presented in the State court proceeding.” A state court’s
decision is deened contrary to clearly established federal law if
it reaches a legal conclusion in direct conflict with a prior
decision of the Suprenme Court or if it reaches a different
conclusion than the Suprene Court based on materially
i ndi stingui shable facts. WlIllianms v. Taylor, 529 U S. 362, 120
S.Ct. 1495, 1519-20 (2000). A state court’s decision constitutes
an unreasonabl e application of clearly established federal law if
it is objectively unreasonable. 1d. at 1521.

Further, state court findings of fact are presuned to be
correct, and the petitioner has the burden of rebutting the
presunption of correctness by clear and convincing evidence.
Section 2254(e)(1).

B. DENI AL OF MEANI NGFUL APPELLATE REVI EW

On di rect appeal , Baker argued t hat t he evi dence was i nsuffi ci ent

to support a finding that there were no mtigating circunstances to



warrant that a sentence of life inprisonment be i nposed.? The Texas
Court of Crimnal Appeals refused to review the claim opining as
fol | ows:

[We have previously stated that we will not
reviewsufficiency of the evidence as regards t he
mtigation special i ssue. MFarlandv. State, 928
S.W2d 482 (Tex. Cr. App. 1996). The wei ghi ng of
mtigating evidenceis asubjective determ nation
undertaken by each individual juror, and we
declinetoreviewthat evidence for sufficiency.
Id. at 498. Finally, we have previ ously hel d that
article 44.251 does not require this Court to
conduct a sufficiency reviewof the mtigation
i ssue. |d.

Baker v. State, 956 S.W2d 19, 22 (Tex.Crim App. 1997).

I n his state habeas application, Baker di d not argue that he had
been deni ed neani ngf ul appel |l ate reviewof thejury’ s determ nation of
the mtigating special issue. Based on his failure to exhaust the
claim the respondent argued in federal district court that Baker’s

cl ai mshoul d be procedural |y barred. See Nobl es v. Johnson, 127 F. 3d

! Article 37.071(e) (1) of the Texas Code of Crim nal Procedure
mandat es t hat:

The court shall instruct thejurythat if thejury
returns an affirmative finding to each issue
subm tted under Subsection (b) of thisarticle, it
shal | answer the follow ng issue:

Whet her, taking into consideration all of the
evi dence, including the circunstances of the
of fense, the defendant' s character and backgr ound,
and the personal noral culpability of the
defendant, there is a sufficient mtigating
ci rcunstance or circunstances towarrant that a
sentence of lifeinprisonnent rather than a death
sentence be i nposed.



409, 423 (5th Gr. 1997). Notw t hstandi ng t he respondent’ s ar gunent,
the district court deni ed Baker’s claimonthe nerits as permtted by
28 U.S.C. § 2254(b)(2).

On appeal , the respondent reurges its argunent that Baker’ s claim
is procedurally barred. W, likethedistrict court, deny relief based
on the nerits of the claimunder 28 U S.C. § 2254(b)(2).?2

I n Hughes v. Johnson, 191 F. 3d 607, 622-23 (5th Cr. 1999), the
petitioner argued that due process requires i ndependent appel | ate revi ew
of whet her the mtigating evidence underm nes hi s deat hwort hi ness. W
recogni zed that when a state provides for the inposition of a death
sentence within the discretion of a jury, the defendant “has a
substantial and | egiti mate expectationthat hew || be deprived of his
libertyonlytothe extent determned by thejuryinthe exerciseof its
statutory discretion, and that |liberty interest is one that the
Fourt eent h Amendnent preserves against arbitrary deprivations by the
State.” 1d. at 623 (quoting H cks v. Gkl ahoma, 447 U. S. 343, 346, 100
S.Ct. 2227, 2229 (1980)).

W expl ai ned, however, that whil e sone states require i ndependent
revi ewof a death sentence, Texas has no such requirenment. “Texas is
a ‘non-weighing state’ inthat its capital-sentenci ng schene does not

direct the appellate court or even the jury to ‘weigh’ aggravating

2 \W note our precedent suggests that, absent an applicable
exceptiontothe exhaustion requirenent, federal courts | ack t he power
togrant relief onunexhausted clains. See Al exander v. Johnson, 163
F.3d 906, 908 (5th G r. 1998); Jones v. Jones, 163 F. 3d 285, 299 (5th
Cr. 1998).



factors against mtigatingones.” |d. at 623 (citing Janes v. Collins,
987 F. 2d 1116, 1120 (5th Gr. 1993); WIllianms v. Cain, 125 F. 3d 269,
281, 283 (5th Cr. 1997)). In non-weighing states, the statutory
aggravating factors fulfill the E ghth Arendnent purpose of “narrow i ng]
and channel[ing] the jury's discretion by separating the class of
murders eligible for the death penalty fromthose that are not.” 1d.
We thereforerejected his claim stating that precedent did not support
hi s argunent t hat due process requires i ndependent appel | ate revi ew of
the mtigating circunstances. |d.

Addi tional ly, in Beazl ey v. Johnson, 242 F. 3d 248, 260 (5th Cr.
2001), the petitioner simlarly challenged the Court of Crim nal
Appeal s’ practice of refusingtoreviewthe sufficiency of mtigating
evi dence. This Court concluded that “[t] o the extent Beazl ey rai ses a
constitutional claim we concl ude that, regardl ess of whet her t he Texas
court reviews the jury verdict under the mtigation special issueor the
f ut ur e danger ousness speci al i ssue, ‘ neani ngful appell ate review has
been afforded.” 1d. at 261 (quoting McFarl and v. Texas, 928 S. W 2d 482,
498 (Tex. Crim App. 1996)).

In the case at bar, it is undisputed that the Court of Crim nal
Appeal s revi ewed the sufficiency of the evidence with respect tothe
jury’s finding of future dangerousness. See Baker, 956 S. W 2d at 21

(hol di ng that the evi dence was sufficient tosupport thejury’s finding



of future dangerousness).?

As such, under our precedent, Baker has not made a substanti al
show ng of the denial of a constitutional right.

C. JURY | NSTRUCTI ON REGARDI NG PAROLE ELI G BI LI TY

Baker next contends that he is entitled to a COA based on the
state trial court’s failure “to sua sponte instruct the jury on the
mnimum time he would have to serve before attaining parole
eligibility.”

Shortly after beginningits deliberations at the penalty phase, the

3 Before concluding that the evidence was sufficient to show
future dangerousness, the Court reviewed the evidence as foll ows:

The evi dence, viewedinalight nost favorableto
the jury's finding, shows the foll ow ng: Appel | ant
intended to kill his fornmer enployer. After
wal king nearly two mles inpursuit of his plan,
he became hot and decided to steal atruck. He
went into the Adult Video Store in College
Station, where Wayne W | i ans, the night clerk,
was wor ki ng al one. Appellant took fromWIIians
the keys to his truck, the currency fromthe cash
register, andthe night's receipts. Appellant then
shot Wllians three tinmes. Appellant fledthe
scene in Wlliams vehicle, returned honme and
| oaded the stol en vehiclewith his gear. Theitens
foundin the vehicleincludedthe nurder weapon,
ammunition, a brass knuckled stiletto, a
bul | et proof vest, a garrote, and a variety of
survival gear. In a notebook seized by police,
appel l ant had witten his goals for the year,
whi ch included, "30+ victinms dead. 30+ arned
robberies. Steal alot of cars." Furthernore,
on the day of his arrest appellant showed no
renorse. We hold that the evidence presentedin
the instant case is sufficient to support the
jury's finding regarding appellant's future
danger ousness.

956 S.W2d at 21.



jury sent anotetothetrial court wwth the foll ow ng question: “Is
lifein prisonreally lifein prison, or is the prisoner able to be
parol ed at sone future date[?]” The trial court proposed respondi ng
wthaninstructionthat no further instructions could be given. The
court theninquired as to the position of the State. The prosecutor
stated that he would defer to defense counsel. Def ense counse

expressly stated that “we would gowththeinstructionthat thejudge
prepared.”*

In Sinmmons v. South Carolina, 512 U S. 154, 114 S .. 2187
(1994), the Suprenme Court held that if a defendant’s future
dangerousness is at issue and state | aw prohibits the defendant’s
rel ease on parol e, due process requires that the sentencing jury be
informed that the defendant is ineligible for parole. This Court
has expl ai ned Simmons requires that a jury be informed with respect
to a defendant's parole ineligibility only when (1) the state
argues that a defendant represents a future danger to society, and
(2) the defendant is legally ineligible for parole. Allridge v.
Scott, 41 F.3d 213, 222 (5th Gr. 1994) (footnote omtted).
Simons is inapposite. The defendant in Sinmons was not eligible
for parole. Because Baker would have been eligible for parole

under Texas law if sentenced to life, our precedent renders his

4 Subsequently, during a hearing on a notion for new trial,
def ense counsel expl ai ned that he had “hoped [the jury] would think life
meant life.”



reliance on Simons “unavailing.” 1d.®> See al so Johnson v. Scott,
68 F.3d 106, 112 (5th Cr. 1995) (“We have consistently held
however, that neither the due process clause nor the Eighth
Amendnent conpels instructions on parole in Texas.”)

Here, it i s undi sputedthat Texas did not statutorily provide a
sentence of |ife without parole at the penalty stage. |ndeed, Baker
concedes that prior Fifth Crcuit law“is agai nst him” Nonet hel ess,
he asserts that in light of a study that “confirns that the nore
accur ate know edge ajury has of a defendant’ s actual tinme to be served
wthalife sentence, the greater |ikelihood of a defendant recei vi ng

t hat sentence,” we shoul d | ook at this clai manew. ® O course, pursuant
toour intra-circuit rule of stare decisis, one panel may not overrul e
aprior decisionof this Court inthe absence of aninterveningcontrary

or supersedi ng decision by this Court sitting en banc or by the United

> Recently, the Suprenme Court has reaffirned the application

of its decision in Simons. See Shafer v. South Carolina, __ U S.
., 121 S.Ct. 1263 (2001). Under South Carolina s new sentencing
schene, if the jury does not wunaninously find a statutory

aggravating circunstance, a life sentence with parole eligibility
after thirty years is an option. S.C Code Ann. § 16-3-20(A) (Supp.
1993). However, wupon finding the presence of a statutory
aggravating circunstance, the jury has no choice other than to
reconmmend a sentence of either death or life inprisonment w thout
parole. In Shafer, the Suprene Court held that “whenever future
dangerousness is at issue in a capital sentencing proceedi ng under
South Carolina s new schene, due process requires that the jury be
informed that a |life sentence carries no possibility of parole.”
ld. at 1273.

6 The study Baker cites is WlliamJ. Bowers and Benjanin D
Steiner, Death by Default: An Enpirical Denonstration of Fal se and
Forced Choices in Capital Sentencing, 77 Tex.L.Rev. 605 (1999).

10



States Suprene Court. Billiot v. Puckett, 135 F. 3d 311, 316 (5th Cr.
1998) .

Accordingly, inlight of this Court’s precedent, Baker cannot
make a substanti al show ng of the denial of aconstitutional right with
respect to his challenge to the jury instructions.’

For the above reasons, we conclude that Baker has not nade a

substanti al show ng of the denial of aconstitutional right and DENY

! Finally, under the heading of “Ineffective Assistance of
Counsel C ains,” Baker asserts that the district court “appliedafar
too restrictive degree of deference to the state | egal concl usi ons.
Under the appropriate standard of Wllians v. Taylor, [he] woul d be
entitledtorelief.” That is the entirety of his argunent. Because
Baker failedto brief any clai mof i neffective assi stance of counsel,
he has effectively abandoned any such claim See Trevino v. Johnson,
168 F. 3d 173, 181 n.3 (5th Cr. 1999) (explaining that a list of 11
addi ti onal , undevel oped ar gunents were wai ved); see al so Martinv. Cain,
246 F.3d 471, 475 n.1 (5th Gr. 2001) (noting that we refused to
consi der cl ai ns that were not bri efed even t hough petitioner requested
a COA with respect to the “full range” of ineffective assistance
cl ai ns).

I nany event, the district court deni ed Baker’s petitionprior to
t he Suprenme Court’s decisioninWIlians v. Taylor, 529 U. S. 362, 120
SC. 1495. InWIlians, the Suprene Court expl ai ned t hat when naki ng
t he “unreasonabl e applicati on” determ nation, federal courts should
i nqui re whet her the state court’s application of clearly established
federal | awwas objectively unreasonable. 120 S.C. at 1521. The Court
specifically notedthat, in Drinkardv. Johnson, 97 F. 3d 751 (5th Cr.
1996), we apparently had applied the reasonable jurist standardin a
subj ective manner. |d. at 1522.

Here, although the district court didcite Drinkardinits opinion,
it didnot appear to apply the overly stringent standard. |ndeed, it
properly analyzed Baker’s non-procedurally defaulted clains of
i neffective assi stance under Strickland v. Washi ngton, 466 U. S. 668,
104 S.Ct. 2052 (1984), and concluded at one point that the “state
court’s findi ngs and concl usi ons conport with established federal |aw.”
The district court agreed wththe state court’s determ nati ons under
Strickland. Inother words, because the district court agreedw ththe
state court’s applicationof federal law, it never had to deci de whet her
t he application of | awwas obj ectively or subjectively unreasonabl e.
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his request for a COA

DENI ED.
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