UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 01-20341

C. P. I NTERESTS I NC. doi ng business as CALI FORNI A POOLS,
Plaintiff - Counter Defendant - Appell ee,

CALI FORNI A POOL SERVI CE; CALI FORNI A POOL REPAI R & SERVI CE CO.,

Plaintiffs - Appellees

VERSUS
CALI FORNI A POOLS I NC, ET AL

Def endant s,

CALI FORNI A POCOLS | NC, CALI FORNI A POOLS & SPAS, CALI FORNI A POOLS &
SPAS INC;, W DOUG.AS STEI MLE

Def endants - Counter C aimants - Appellants.

Appeal fromthe United States District Court
For the Southern District of Texas

(H 98- CV- 29)
March 20, 2002

Bef ore GARWOOD, DeMOSS, and DENNI'S, Circuit Judges.
PER CURI AM ~

"Pursuant to 5TH CR R 47.5, the Court has determ ned that this
opi ni on shoul d not be published and is not precedent except under
the limted circunmstances set forth in 5THGQR R 47.5. 4.
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California Pools, Inc. appeals the district court’s ruling
denying its 60(b) notion for relief from the district court’s
earlier judgnment that granted relief to CP. Interests for
trademark i nfri ngenent and busi ness di sparagenent. For the reasons
assi gned below, we AFFIRM the district court’s denial of 60(b)

relief to California Pools.

FACTS AND PROCEDURAL HI STORY

California Pools, Inc. is a California corporation dedicated
to the construction of swinmng pools and spas in several western
st at es. California Pools has constructed new pools since its
inception in 1952, and filed a federal trademark registration for
the mark “California Pools & Spas, Inc.” in 1995, In 1997,
followng a failed attenpt to establish a branch in Dallas in the
1980s, California Pools sought to open a Houston branch office.

I n Houston, California Pools encountered a Texas corporation
incorporated as “C P. Interests, Inc.” but doing business as
"California Pool Repair & Service Conpany.” C. P. Interests, Inc.
is a Texas corporation that traces its roots to the “California
Pool Service” conpany of Dallas, a conpany dedicated primarily to
pool service and repair.* From 1993 to 1997, C. P. Interests was

also in the pool building business in Houston, Texas. In 1997,

1 The above facts have been taken verbatimfrom C. P. Interests
v. California Pools, Inc., 238 F.3d 690, 692-93 (5th Cr. 2001).
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after negotiations between M. Lonnie Chance and C. P. Interests’s
vice president, Dennis Al exander, Witer Recreation Incorporated
(WRI') was forned for the purposes of building pools. Pursuant to
an oral licensing agreenent with CP. Interests, WR built pools
under the nane “California Pools” in exchange for remtting 50% of
the profits to C.P. Interests on each pool built. CP. Interests
and WRI worked out of the sanme office.

Follow ng California Pools’s attenpted nove into the Houston
market, C. P. Interests filed suit claimng rights to the nane
“California Pools” based on predecessor use and al |l egi ng busi ness
di sparagenent by California Pools. After ajury trial in which M.
Al exander testified as vice president of C.P. Interests, the jury
decided that California Pools had commtted common-I|aw tradenark
i nfringenment and busi ness disparagenent against C P. Interests
The court awarded C. P. Interests the exclusive right to use the
name “California Pools” within a 100 mle radi us of Houston and, in
accordance with the jury verdict, assessed punitive and genera
damages against California Pools. California Pools appealed to
this court. This court reversed the district court with regard to
busi ness di sparagenent and affirnmed the district court’s decision
in all other aspects.?

On Septenber 15, 2000, California Pools filed a 60(b) notion

wth the district court to vacate its earlier judgnent based on

2 C.P. Interests, 238 F.3d at 692-93.
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fraud, m srepresentation, and m sconduct. California Pools alleged
that M. Al exander nmade material m srepresentations and testified
falsely during the trial and discovery in this case. California
Pool s clainms to have discovered this fraud because of conflicting
testinony given by M. Al exander during a deposition in a separate
breach of contract case involving different litigants.?3 The
district court denied the notion without a hearing and w thout
rendering an opinion. California Pools now appeals the district

court’s denial of its 60(b) nmotion to this court.*

1. ANALYSIS

Federal Rule of G vil Procedure 60(b)(3) provides that “[o]n
nmoti on or upon such terns that are just, the court may relieve a
party froma final judgnment, order, or proceeding for the foll ow ng

reasons: . . . fraud whether heretofore denom nated intrinsic or

% WRl was sued by Sven and G ethe Havig (anong others) for
breach of contract for failing to conplete construction on the
plaintiffs’ pool. The plaintiffs sought tojoin CP. Interests as
def endants under the theory that WRI was C.P. Interests’s alter
ego. On August 30, 2000, M. Alexander was deposed by the
plaintiffs’ attorney.

4 California Pools also contends that the district court erred
infailing to provide a hearing. A court’s decision not to hold a
hearing on a 60(b) notion is reviewed for an abuse of discretion.
Wlson v. Johns-Manville Sales Corp., 873 F.2d 869, 872-73 (5th
Cir. 1989) (Whether or not the district court should have had a
hearing of California Pools’s 60(b) notion is “within the sound
discretion of the district court” and is reviewed only for “abuse
of discretion.”). Because we find no abuse of discretion in the
district court’s ultimate decision, we do not find error in its
deci sion not to provide a hearing.
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extrinsic), msrepresentation, or other m sconduct of an adverse
party.” Fed. R Cv. P. 60(b)(3). Under Rule 60(b)(3), “[o0] ne who
asserts that an adverse party has obtained a verdict through fraud,
m srepresentation, or other m sconduct has the burden of proving

the assertion by clear and convincing evi dence. Rozier v.

Ford Motor Co., 573 F.2d 1332, 1339 (5th Gr. 1978) (citation
omtted). “Rule 60(b)(3) . . . does not require that the
information withheld be of such nature as to alter the result in
the case.” |1d. “The purpose of the rule is to afford parties
relief fromjudgnents which are unfairly obtai ned, not those which

may be factually incorrect.” Diaz v. Methodi st Hosp., 46 F. 3d 492,

496 (5th Gr. 1995). “The conduct conplained of nust be such as
prevented the losing party fromfully and fairly presenting his

case or defense.” Rozier, 573 F.2d at 1339; Johnson v. O fshore

Express, Inc., 845 F.2d 1347, 1358 (5th Cir. 1988).°%

> Wt hout separate argunent, the parties al so appear to chall enge
the district court’s decision under Rule 60(b)(6) which allows
relief froma judgnent for “any other reason justifying relief from

the operation of the judgnent.” “Rule 60(b)(6) . . . grants
federal courts broad authority to relieve a party from a final
judgnent . . . provided that the notion . . . is not prem sed on

one of the grounds for relief enunerated in clauses (b)(1) through
(b)(5).” Liljeberg v. Health Servs. Corp., 486 U S. 847, 863 n. 11

(1988). Because the appellant’s challenge nore properly cones
under the Rule 60(b)(3), relief under Rul e 60(b)(6) is unavail abl e.
Wlson, 873 F.2d at 872. Moreover, rule 60(b)(6) is a
“extraordi nary remedy” avai |l abl e only in “extraordinary
circunstances.” Fackelman v. Bell, 564 F.2d 734, 737 (5th Cr.
1977) . “I'n‘ this case we do not find the extraordinary

circunstances that mght require a reversal of the trial court
under 60(b)(6), and we cannot say that it was an abuse of
di scretion to deny the notion on the basis of that section.” |[|d.
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A notion under 60(b) is “addressed to the sound di scretion of
the trial court whose decision will not be reversed absent a cl ear
abuse of discretion.” Johnson, 845 F.2d at 1357; Rozier, 573 F. 2d

at 1337; Fackelnman v. Bell, 564 F.2d 734, 736 (5th Gr. 1977). “It

is not enough that the granting of relief mght have been
perm ssible, or even warranted--denial must have been so

unwarranted as to constitute an abuse of discretion.” Stipelcovich

v. Sand Dollar Marine, Inc., 805 F.2d 599, 604 (5th Gr. 1986)

(quoting Seven Elves, Inc. v. Eskanazi, 635 F.2d 396, 402 (5th Cr

1981) (enphasis in original)); Fackelman, 564 F.2d at 736.

The crux of California Pools’ s argunent is that M. Al exander
gave testinony in his deposition in this case enphasizing the
cl oseness of C. P. Interests’s relationship with WRI and gave the
fal se inpression that C.P. Interests had control, supervision, and
ownership of WRI, thus foreclosing a “naked licensing”® defense
under which California Pools could have argued priority of its
t rademar k.

To that end, California Pools argues that M. Alexander’s

6 A “naked license” is “[a] license allowing a |licensee to use
a trademark on any goods and services the |icensee chooses.”
Black’s Law Dictionary 931 (7th ed. 1999). “Uncontrolled |Iicensing
of a mark whereby the |licensee can place the mark on any quality or
type of goods or services nmay cause the mark to |ose any
significance it nmay have.” J. Thomas MCarthy, MCarthy on
Tradenmarks and Unfair Conpetition, 8§ 18.48 (4th ed. 2000). “Courts
have | ong inposed upon trademark licensors a duty to oversee the
quality of licensees’ products.” Kentucky Fried Chicken Corp. v.
Diversified Packaging Corp., 549 F.2d 368, 387 (5th Cr. 1977). *“A
trademar k owner who allows this to occur loses its right to use the
mark.” |d.




testinony was false on four issues. First, at trial in this case
M. Al exander testified that WRI was half owned by C. P. Interests:
Q And Water Recreation or Water Recrionics is — half
of it is CP. Interests and half of it is this guy,

Lonni e Chance?

A That’ s correct.

I n the breach of contract case, however, M. Al exander clai nmed t hat
C.P. Interests did not owmn WRI, only M. Lonnie Chance did:

Q Al right. And who owned WAater Recreation, Inc.?

A Lonni e Chance.

Q Ckay. Anyone el se?

A No.

C.P. Interests contends, however, that these statenents are
taken out of context and explains that this seem ng inconsistency
reflects only a |l ayman’ s under st andi ng of corporate ownership. M.
Al exander’s |imted knowl edge on this topic was pointed out in the
trademark litigation by his counsel who “object[ed] to [the
question to] the extent that [it] calls for a |egal conclusion.”
Only upon opposing counsel’s insistence to proceed, did M.
Al exander instruct his client to answer “[b]ased on whatever your
understanding is.” Consequently, according to C.P. Interests, M.
Al exander proceeded to the best of his know edge and stated that
“C.P. Interests . . . own[s] 50 percent of [WRI] because C P.

Interest is the one that's paid by Water Recreation.” (enphasis
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added) . C.P. Interests argues that M. Alexander’s testinony
consistently reflected that C. P. Interests received 50% of WRI's
profits in exchange for allowing WRI to use the “California Pools”
mark. In the trademark litigation, M. Alexander testified that

C.P. Interests had a “verbal agreenent” with WRI in which “Lonnie

Chance gets 50 percent of the proceeds off if it and . . . CP
Interests gets 50 percent of the proceeds off of it.” By the tinme
of the breach of contract litigation, over a year |ater, M.

Al exander’ s under st andi ng of corporate ownership and structure was
nmor e sophi sticated and, consequently, he was better able to flesh
out the relationship between WRI and C. P. Interests, i.e., CP
Interests received “50 percent of the profits of each pool” in
exchange for the right to “the right to use the nane California
Pool s.”

California Pools’ s second contention is that M. Al exander
falsely testified regarding the date of WRI's formation. 1In the
trademark litigation, California Pools contends that M. Al exander
stated that WRI began operating in June or July of 1997, but, in
the breach of contract case, he clained that WRI was forned in
Cct ober. This date is relevant, according to California Pools,
because it entered t he Houston sw mm ng pool construction market in
August of 1997. In the trademark litigation, M. Al exander
testified as foll ows:

Q | believe you testified that you hired or M.

Chance started working with you, | think, in about
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Cctober 1997. |Is that correct?

No, that’s not correct.

What is correct?

He and | started working together on a regular
basis in June or July and we had started
consummati ng our deal - or finished consummati ng

our deal in May 1997

Well, vyou didn't form Water Recreation until
Cctober. Is that correct?

That’s right. W set up the corporation in
Cct ober .

In the breach of contract case, M. Al exander st ated:

Q
A

And when did this call fromM. Chance to you cone?
| couldn’t tell you the nonth exactly but [|'m
thinking it was probably around this tine in 1997.
Ckay. So, late August, early Septenber 1997; is
that right?

That’ d be ny guesstinmation.

Ckay. How many — and this would have begun — this
relati onshi p woul d have begun in what, the fall of
19977

Yeah, in that time — time frane, | believe.

How I ong a period was it between the tinme of that
initial phone call up until the tinme he actually
moved in and began efforts to sell swi nmm ng pools
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using California Pools?

A | think it was in or around Cctober maybe.

C.P. Interests argues that there is no conflict in M.
Al exander’s testinony. In the trademark case, M. Al exander
testified that he and M. Chance were working out a deal in May of
1997 but that WRI was not forned until October of 1997. Simlarly,
in the breach of contract case, M. Al exander indicated that he
“guesstimated” that his relationship wth Chance began in the fal
of 1997 and that he thought “it was in or around COctober nmaybe”
that WRI began making efforts to sell the pools using the
California Pools nane. Finally, C P. Interests argues that not
only is there no contradiction here, but the exact date of the
formation of WRI is irrelevant because, even if California Pools
entered the Houston market in August of 1997, C P. Interests had
been buil ding pools using the “California Pools” nane since 1993.
Thus, no |l egal significance for trademark purposes could attach to
when WRI was forned.

Third, California Pools argues that in this case M. Al exander
clainred to be personally involved on a daily basis in WR's
construction activities.

Q Do you have any dealings or do you have any say in

what Water Recreation — at |east in the day-to-day
runni ng of the business?

A Every day.

In the breach of contract case, however, California Pools clains
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that M. Al exander testified that he did not control or supervise

the work of WRI in any way.

Q

Mor eover,

Were you involved - and when | say you, C P
Interests — was C.P. Interests involved in the day-
t o-day operations of Water Recreation?

No.

Ckay. Was C. P. Interests involved in supervising
any of Lonnie Chance’ s operations?

No.

— in Water Recreation?

No.

Ckay. You weren’'t nonitoring the type of deals or work
t hat Lonni e Chance and Water Recreation, Inc. was doi ng?
| was trying to sonetinmes because | would get unhappy
phone calls. And | — I'ma — |I’ve been in the business
28 years. Ckay. For whatever it’s worth, |’m a poo

expert. And I'mpretty fair wwth custoners because |’'ve
dealt with thema long tine. So | would try to find out
what the problemwas over the tel ephone if | received a
nasty call and then go in there and raise hell with him
or whoever | felt like it should be directed at and say,
take care of these people -

contends California Pools, in aletter dated Novenber 8,

1999, to one of plaintiffs in the breach of contract case, M.
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Al exander stated, “Please note that Dennis Al exander, Lew s W ebe
nor California Pools have no dealings with, nor are we involved in
WAt er Recreation busi ness, hence we are unable to offer a solution
to the problens that you are experiencing in the construction of
your swi mm ng pool .”

According to C.P. Interests, M. Al exander has consistently
mai nt ai ned that although C. P. Interests had day-to-day dealings
wth WRI and exercised appropriate oversight, it did not exert
daily control over WRI's operations or dom nation over WRI so as to
be considered its alter ego. This is obvious fromthe fact that
al though M. Al exander sonetines fielded custoner conplaints for
WRI and al though WRI and C.P. Interests are “run . . . out of the

same office,” M. Al exander does not, as he testified, “wite the
paychecks” for WRI. Moreover, C. P. Interests argues that the
Novenber 1999 letter to a client in the construction case does not
i mpugn M. Al exander’s August 1999 testinony, as the letter
reflects the true state of the relationship between the parties as
of that date. On Septenber 20, 1999, C. P. Interests severed its
busi ness relationship wth WRI by wwthdrawing its right “to use the
name ‘ CALI FORNI A POCLS wunder a ‘limted license.’”

Finally, California Pools also argues that M. Al exander
msled the jury with respect to the anmount of danages C P.
Interests incurred as a result of California Pools’ s trademark
i nfringenent. Al though California Pools concedes that C P.
Interests was entitled to a share of WRI's | ost profits, California

12



Pool s argues that the jury may have m stakenly thought that C P
Interests was entitled to damages based on its own |ost
profitability, as M. Alexander testified in the trademark case
that C.P. Interests built’” and advertised® pools from1997 to 1999.
In the breach of contract case, however, California Pools asserts
that M. Alexander clainmed that C.P. Interests did not build or
advertise pools while WRI was in operation.

Q Wul d there have been such advertising each year

from 1989 through the present?

A No. The years that Water Recreation used our nane

we did not advertise building any pools.

Q Ckay.

A We did not construct any pools of our own.

Once again, C.P. Interests argues that there is no testinoni al
conflict involved here, as M. Al exander nmade clear in both cases
that WRI was building the pools, and not C P. Interests, and that
t hese conpani es were two separate corporate entities. Hi s response
to the questioni ng about the adverti zing and construction of pools
between 1997 and 1999 indicates the nunber of pools built and

adverti zed under its “California Pools” nane in Houston, not the

" In response the court district court’s question, “How nany
pools did you build in 1997?”, M. Al exander testified that over
380 had been built.

8 In response to a question referencing “California Pools”
advertisenents that appeared in | ocal papers in 1997, M. Al exander
replied, *“Yes. They all appear to be our advertizing in |oca
papers.”
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nunber of pools built particularly by CP. Interests. California
Pool s cannot claimto be msled, argues C P. Interests, as M.
Al exander unanbi guously testified in his deposition that, although
C.P. Interests built pools in 1993, “[a]t present, C. P. Interests
does not handl e the construction. [WRI] handles the construction.”
And, when asked which entity, WRI or C.P. Interests, pays for the
advertising, M. Al exander responded, “The construction does.
[WRI]".

“I'n review ng the instant denial of plaintiff’s Rule 60(b)(3)
nmotion for abuse of discretion, it is not without significance that
the trial judge stated no reasons for denial.” Rozier, 573 F.2d
at 1346. A district court’s decision not to provide reasons for
its denial of a 60(b) notion is not, however, a per se abuse of

di scretion. Provident Life & Accident Ins. Co. v. (oel, 274 F.3d

984, 999 (5th Cr. 2001). Instead, we nust search the record to
determne if there are sufficient reasons to sustain the district
court’s exercise of its discretion. Rozier, 573 F.2d at 1346.

“I'f unequivocal evidence establishes that a party willfully
perjured hinself, and thereby prevented the opposition fromfully
and fairly presenting its case, use of Rule 60(b)(3) to grant the
i nnocent party a new trial would be a proper response. Thi s
however, is not such a case.” Diaz, 46 F.3d at 497. Regarding the
date of formation of WRI, we find no inconsistency in M.
Al exander’ s testinony, as he indicated in both cases that WRI began
operating in Cctober of 1997. Moreover, as C.P. Interests had been
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i nvol ved in the pool construction business in Houston since 1993,
the exact date of WRI's formation is irrelevant. Al so, California
Pool s’s challenge to the jury's damage award is unavailing as, in
both cases, M. Al exander made clear to California Pools that
construction and advertizing of pools was done by WRI during the
pertinent tinme. California Pools's claimthat the jury was m sl ed
into awardi ng danages based on the lost profits of both WRI and
C.P. Interests is both w thout support and contradictory, as it

al so argues that M. Alexander testified as to CP. Interests’s

| ost profitability using financial statenents of WRI -- a conpany
of which, M. Alexander testified, “half . . . is C.P. Interests
and half . . . is this guy, Lonnie Chance.” Although sonme seening

i nconsistencies in M. Alexander’s testinony do exist regarding
C.P. Interests’srelationshipwth WI, C. PlInterests has presented
pl ausi bl e expl anati ons for t hese I nconsi st enci es, and,
consequently, we do not find “unequivocal” or “clear and
convi nci ng” evidence of perjury. Both parties concede that M.
Al exander testified nore than any other witness at trial. The
district judge observed the witness, heard his testinony, and is
famliar with the facts of this case. W do not find the district
judge’s denial of 60(b) relief to be so unwarranted as to

constitute an abuse of discretion.?®

° Even if we were to accept California Pools's allegations of
perjury, “[w hen a party is capable of fully and fairly presenting
her case notwthstanding ‘fraud, msrepresentation, or other
m sconduct,’ the trial court does not err when it denies a Rule
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I'11. CONCLUSI ON

For the foregoi ng reasons, the judgnent of the district court

denyi ng the defendant’s 60(b) notion is AFFI RVED

60(b)(3) notion.” D az, 46 F.3d at 497. It is unclear whether
know edge of the corporate rel ationship between C. P. Interests and

WRI was “under the exclusive control of the Appellees” and that “a

nmore focused effort by Appellant could [not] have uncovered this
evidence prior to trial.” Id.
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