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PER CURIAM:"

Rex Warren Mays, a Texas death row inmate, requests a certificate of appeaability, as

required by 28 U.S.C. 8§ 2253(c)(1)(A), to appeal the district court’s denial of his application for

" Pursuant to 5TH CIR. R. 47.5, the Court has determined that this opinion should not be published and is not

precedent except under the limited circumstances set forth in 5TH CIR. R. 47.5.4.
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habeas corpus relief. We have reviewed the district court’s detailed Memorandum and Order and
considered the briefs and record before us. We reach the same conclusion as the district court for
essentidly the reasons stated in its order of February 23, 2001. Because the petitioner has not made
a substantial showing of the denial of a constitutional right, we deny his application.

l. FACTS AND PROCEDURAL HISTORY

On the afternoon of July 20, 1992, 14 year-old Jeremy Garzafound the bloody bodies of his
tenyear-old half-sister Kristin Wiley and her seven-year old friend, Kynara Carreiro, in hisbedroom.
Both girls had been stabbed numerous times and were naked from the waist down. An autopsy
reveded that the girls died as a result of stab wounds to the neck and head and had also suffered
vagina trauma; however, no semen was found.

Mays, who lived next door to the Wileys, had been fired from his job earlier that day.
According to hisdetailed confession to the police nearly one and ahaf yearslater, he had been upset
about losing his job on July 20, 1992 and had driven home some time that afternoon. Rather than
pulling into his driveway, Mays had parked his car down the street and then approached the Wileys
house. Hearing loud music, he entered the Wileys unlocked house and called out Kristin's name.
Kristin and Kynararan away from Mays and toward the back of the house. Maysfollowed them and
asked themto turnthe music down. Thegirlsrefused and told him to leave the house. Mays grabbed
aknifefromthekitchen and began stabbing both girls. Once hewascertainthegirlsweredead, Mays
crawled out of a window next to the back door and went to the fence that separated his yard from
the Wileys'. He grabbed the fence with his left hand, intending to jump over the fence, then
remembered that he had left his car down the street. Mays reentered the Wiley house through the

window and walked out through the front door.



When he reached his car, Mays took off his bloody shirt and put it and the knife in a duffle
bag. Hethen drove homeand put hiscar inthe garage. Hetold hiswife, who had stayed home from
work that day dueto illness, that he had been fired. Maystook ashower to wash away the blood on
hislegs. Later, he went outside to watch the commotion as emergency and police vehicles arrived.
He let Becky Wiley, Kristin’s mother, use his phone and invited severa deputies into his house for
refreshments. The next day he washed his bloody clothes, threw the knife into a nearby ravine, and
disposed of the duffle bag.

Inadditionto Mays svery detailed confession, the State also introduced evidence linking the
girls DNA to DNA found in blood traces on Mays's previously washed clothing. Blood was also
found on the fence between Mays' s house and the Wileys home.

On September 12, 1995, a jury found Mays guilty of capital murder. At the punishment
phase, the jury determined that Mays would commit violent actsin the future and that there were no
mitigating circumstancesto warrant asentence of lifeimprisonment rather thandeath. Thetrial court
sentenced Maysto death. The TexasCourt of Criminal Appealsaffirmed hisconviction and sentence.
The United States Supreme Court denied his petition for writ of certiorari.

Maysfiled a state application for habeas relief on August 18, 1998, during the pendency of
his direct appeal. The state district court entered findings of fact and conclusions of law
recommending that relief be denied. The Texas Court of Criminal Appeals adopted the findings and
conclusions of the district court and denied Mays s request for habeas relief in an unpublished order
on October 29, 1999.

Maysfiled apetition for federa habeasrelief on March 31, 2000. On February 22, 2001, the

district court denied Mays spetitionfor awrit of habeas corpus on the meritsin avery thorough and



detailed memorandum and order. The court aso, sua sponte, determined that Mayswas not entitled
to a certificate of appealability (COA).2

Mays now seeks relief in this court on four issues. (1) the violation of his due processrights
because the court dismissed a prospective juror; (2) the denial of his Sixth Amendment right to
effective assistance of counsel based on his trial counsel’s failure to object to the dismissal of the
prospective juror; (3) ineffective assistance of counsel based on his trial counsel’ s failure to object
to adesignated judge, rather than the trial judge, presiding over jury selection; and (4) ineffective
assistance of counsel based on trial counsdl’s failure to object to discussion of the availability of
parole during voir dire.
. STANDARD OF REVIEW

Because Mays filed his application for awrit of habeas corpus after the effective date of the
Anti-Terrorism and Effective Death Penalty Act of 1996 (AEDPA),? its provisions apply to his
clams.* Under the AEDPA, a prisoner seeking review of the district court’s denial of his habeas
petition must first obtain aCOA.®> To obtain aCOA, the petitioner must make a substantial showing
of the denial of a constitutional right.® A petitioner makes a substantial showing by demonstrating

that reasonable jurists could debate whether the petition should have been resolved in a different

2See Alexander v. Johnson, 211 F.3d 895, 898 (5th Cir. 2000) (holding that district courts have the power
to deny COASs sua sponte).

3Pub. L. No. 104-132, 110 Stat. 1214 (codified as amended in scattered sections of 8, 18, 22, 28, 40, and 42
U.S.C).

4 Lindh v. Murphy, 521 U.S. 320, 336 (1997).
528 U.S.C. § 2253(c)(1).

628 U.S.C. § 2253(c)(2); Wheat v. Johnson, 238 F.3d 357, 359 (5th Cir. 2001).
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manner or that the issues presented are adequate to deserve encouragement to proceed further.’
“Whereadigtrict court has rejected the constitutional claims on the merits, the showing required to
satisfy § 2253(c) is straightforward: The petitioner must demonstrate that reasonable jurists would
find the district court’s assessment of the constitutional claims debatable or wrong.”®

1. DUE PROCESS

Under the Due Process clause of the United States Constitution, Mays is entitled to an
impartial jury that will conscientiously apply the law and find the facts.® A federal reviewing court
is required to accord a presumption of correctness under 28 U.S.C. § 2254(d) to the trial court’s
determination that a prospective capital sentencing juror should be excused for cause.*

Mays aleges that the trial court violated his due process rights by excusing a qualified
prospective juror, Charles Silva. In Texas, trial courts have broad discretion to excuse jurors for
cause.™ The court excused Silvafrom jury duty because serving as ajuror would have caused Silva
economic harm.*? After excusing Silva, the court stated on the record that it was his understanding
that the prosecution and defense agreed that Silvabe excused. Defense counsel, the prosecutor, and
Mays dl verbally agreed. The court then asked, “ Specificaly, Mr. Mays, isit your request that Mr.

Silvabe excused?’ Mays answered, “Y es, your Honor.”

"Sack v. McDaniel, 529 U.S. 473, 483-84 (2000).

8]d. at 484; Beazley v. Johnson, 242 F.3d 248, 263 (5th Cir. 2001).

9Morgan v. Illinois, 504 U.S. 719, 727 (1992); Wainwright v. Witt, 469 U.S. 412, 423 (1985).
1OWainwright, 469 U.S. at 429 (1985); Milton v. Procunier, 744 F.2d 1091, 1096 (5th Cir. 1984).
lgee eg., Clark v. Sate, 881 S.W.2d 682, 688-89 (Tex. Crim. App. 1994).

12 Article 35.03 of the Texas Code of Criminal Procedureallowsthetrial court to dischargeajuror if the court
deems the excuse for not serving sufficient.



Thedistrict court found that Mays sdue processargument lacked legal viability under federd
law. Mays provided no lega argument or support for hisclaim. Nor has Mays elaborated on how
the court’ sdismissal of Slvaviolated the due process clause generally or specificaly or how hewas
harmed by Silva sdismissal. Mays states that he “was deprived of the service of aqualified juror in
adeath penalty case,” but does not assert that the jury chosen was not impartial.

The district court denied Mays's due process clam, finding that the state habeas court’s
conclusion that the trial court did not err in excusing Silvawas not contrary to or an unreasonable
application of federal law. We conclude that the district court’ s assessment of this claim was neither
debatable nor wrong.

V. INEFFECTIVE ASSISTANCE OF COUNSEL

To establish congtitutionally deficient assistance of counsel, Mays must demonstrate that his
counsel’ s performance fell below an objective standard of reasonableness and was prejudicial to his
defense.®* In order to show prejudice, Mays must show that his counsel’ s errors were so serious as
to deprive him of afair trial.** Thereis a strong presumption that counsel's conduct falls within the
widerange of reasonable professional assistance or sound trial strategy.®> Maysmust identify theacts
or omissionsof counsel that arealeged to be outside the bounds of reasonabl e professional judgment,
and the court must then determine whether, in light of al of the circumstances, the identified acts or

omissions were outside the range of professionally competent assistance.™

13grickland v. Washington, 446 U.S. 668, 687-88 (1984).
14d.
1514, at 689.

161d. at 690.



Mays clamsthat histrial counsel was ineffectivefor: (1) faling to object to Silva' s dismissa
asapotential juror; (2) falling to object that a designated judge, rather than the trial judge, presided
over jury selection; and (3) failing to object to adiscussion of the availability of parole during voir
dire.

As to Mays's clam that his trial counsel was ineffective for failing to object to Silva's
dismissa, the district court found that the trial court acted within the broad discretion afforded under
state law for excusing jurors. Mays has yet to explain to any court how the release of Silva from
serving on the jury was improper or how it prgudiced the outcome of the trial. Nor has Mays
demonstrated how further examination of Silvaby histrial counsel would haveinfluenced the court’s
decision to release Silva. The district court denied this claim, finding that the state habeas court’s
conclusion that trial counsel did not render ineffective assistance in this regard was not contrary to
or an unreasonable application of federal law.*” We conclude that the district court’ s assessment of
this claim was neither debatable nor wrong.

Mays sclamsthat histrial counsel wasineffectivefor faling to object that adesignated judge,
rather than the trial judge, presided over jury selection. Mays contends that state law requires that
the same judge preside over both jury selection and trial in capital cases and that his counsel’ sfailure
to object to this violation of state law constitutes ineffective assistance. During state habeas
proceedings, the State filed an affidavit by trial counsel stating that he had tried cases before the
designated judge and that he considered it in Mays's best interest to have the jury selected in front

of the designated judge. Tria counsel aso averred that Mays consented to having the designated

1750e 28 U.S.C. § 2254(d)(1).



judge conduct voir dire.

Assuming arguendo that therewas aviolation of statelaw, thedistrict court found that Mays
had not overcome the strong presumption that histrial counsel was competent. The court also found
that trial counsel had acted with the full consent of his client and that Mays had not called into doubt
thefairness of thetrial. Because Maysfailed to demonstrate how the jury selection by a designated
judge, rather than the trial judge, resulted in abiased jury panel or violated his constitutional rights,
the court denied thisclaim. We conclude that the district court’ s assessment of the claim was neither
debatable nor wrong.

Mays sfind clamisthat histrial counsel was ineffective for faling to object to a discussion
of parole digibility during jury selection. According to Mays, discussion of his eligibility for parole
after serving 35 yearsif sentenced to life in prison rather than death, engendered speculation asto the
parole implications of his sentence and could not have been areasonable trial strategy.

Prior to trial, however, Mays had filed a“Motion to Voir Dire on Parole Law” in which he
sought permission to ask prospective jurorsaseries of questions about their attitudes toward parole.
Apparently, thetrial court granted the motion in part and denied it in part. Both the prosecution and
the defense discussed the parole law during voir dire. The court also instructed the jury on the
matter, telling them that if Mays were sentenced to life imprisonment, he would not be dligible for
parole until he served 35 years with no reductions in time for good behavior. The court further
instructed thejury that it was not to consider or discuss possible action by the Board of Pardonsand
Parolesduring itsdeliberations. Hereminded themtwicethat eligibility for parole does not guarantee

that parole will be granted.



During state habeas proceedings, the State filed an affidavit by Mays' s trial counsel stating
that he had wanted to provide the jury with information regarding parole due to the public’ s general
misinformation about parole. Specifically, counsal had wanted the jury to be aware of the mandatory
time period that a capital prisoner must serve if sentenced to life rather than death and that the
prisoner would have to serve every day with no time off for good behavior.

Thedistrict court concluded that the state habeas court’ srejection of Mays' sineffectiveness
of counsel claim was not contrary to or an unreasonable application of Supreme Court precedent.
The court noted that this court routinely denies clamsinvolving the faillure to inform the jury of the
paroleimplications of alife sentence.® Here, we have the exact opposite claim - that defense counsel
was ineffective for faling to object to the jury’s being told about the minimum sentence before a
capital defendant can beparoled. The Texas Court of Criminal Appealshasheld, however, that there
isno violation of state law when jurors are presented with correct information regarding parole
eigibility, the defendant agreed to theinformation, and the jury wasinstructed not to consider parole
in their deliberations.”® Defense counsel’ s specific request that the jury be infamed about parole
eligibility was a reasoned strategic decision and no prejudice resulted from the inclusion of the
information during voir direor inthe jury instructions. Defense counsel cannot be faulted for failing
to object to the discussion of parole during voir dire when counsel was the one who requested that

parole information be presented to the jury. Failure to raise meritless clams is not ineffective

185eeWheat v. Johnson, 238 F.3d 357, 361-62 (5th Cir. 2001); Soriav. Johnson, 207 F.3d 232, 243 (5th Cir.
2000); Miller v. Johnson, 200 F.3d 274, 290-91 (5th Cir. 2000); Hughesv. Johnson, 191 F.3d 607, 617 (5th Cir. 1999);
Muniz v. Johnson, 132 F.3d 214, 224 (5th Cir. 1998); Montoya v. Scott, 65 F.3d 405, 416 (5th Cir. 1996).

gantellan v. Sate, 939 S.W.2d 155,170 (Tex. Crim. App. 1997).



assistance.®  We agree with the district court that Mays has failed to show that his counsel’ s trial
performance was deficient, that it prgudiced his defense, or that he was deprived of afair trial.
Because Mays has failed to make a substantial showing of the deprivation of a constitutiona right,
the district court’ s assessment of Mays's claims was neither debatable nor wrong.

For dl of the foregoing reasons, petitioner’s request for a Certificate of Appealability is

DENIED.

20Clark v. Collins, 19 F.3d 959, 966 (5th Cir. 1994).
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