UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 01-20531

VIRGANIA M LACY,
Plaintiff - Appellee - Cross-Appellant,

VERSUS

STATE FARM LLOYDS,

Def endant - Appellant - Cross-Appell ee.

Appeals fromthe United States District Court
For the Southern District of Texas

(H 98- CV-1921)
August 13, 2002

Before JOLLY, DUHE, and DENNI'S, Circuit Judges.
PER CURI AM *

This case presents an insurance coverage dispute. Plaintiff
Virginia M Lacy filed a claimunder her honmeowner’s policy with
State FarmLloyds. State Farmdenied the claim The case went to

trial, and the jury found for Lacy and awarded her damages. The

"Pursuant to 5TH QR R 47.5, the court has determ ned that this
opi ni on shoul d not be published and is not precedent except under
the limted circunstances set forth in 5TH CR. R 47.5. 4.
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district court entered judgnent on the verdict.

Based on our review of the briefs, the record excerpts, the
argunents of counsel, and the orders of the district court, we are
convinced that all rulings and the judgnent of the district court
are correct and should be affirmed for the reasons that follow

| . State Farnis Linitations Argunent

Under the State Farmpolicy, Lacy was required to file suit no
| ater than two years and one day after the accrual of her cause of
action. In this appeal, State Farm essentially challenges the
sufficiency of the evidence underlying the jury’'s finding on the
date of accrual. Cenerally, review of factual findings underlying
a jury verdict is deferential: “Unless the evidence is of such
quality and wei ght that reasonable and inpartial jurors could not
arrive at such a verdict, the findings of the jury nust be
upheld.”! State Farm however, did not nove for a judgnent as a
matter of law at the close of the evidence at trial. And it is
wel | established that chall enges to the sufficiency of the evidence
must be raised in a Fed. R CGv.P. 50(a) notion for judgnent as a
matter of |aw before subm ssion of the case to the jury.? A party
that fails to nove for judgnent as a matter of |aw on the basis of

insufficient evidence at the conclusion of all of the evidence

'Ham Marine, Inc. v. Dresser Indus., Inc., 72 F.3d 454, 459 (5th
Cr. 1995).

°See U.S. for Use of Wallace v. Flintco Inc., 143 F.3d 955, 960
(5th Cir. 1998).
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“waives its right tofile arenewed post-verdict Rule 50(b) notion,
and also waives its right to challenge the sufficiency of the
evi dence on appeal .”® Because of State Farnis non-conpliance with
Rule 50(a), we nust consider State Farnis objections to the
sufficiency of Lacy’'s evidence as though they were raised for the
first time on appeal.* “It is the unwavering rule in this Crcuit
that issues raised for the first tine on appeal are reviewed only
for plain error. |In other words, this Court will reverse only if
the judgnent conplained of results in a manifest mscarriage of
justice.”®

State Farm has not denponstrated that we nust reverse the
jury’s verdict to prevent a manifest mscarriage of justice.
Al t hough State Farmcontends that it clearly denied Lacy’'s claimin
its April 29, 1996 letter and that, as a consequence, her suit was
time barred, State Farmi s conduct thereafter was nore consistent
Wi th an ongoing investigation. |In particular, the record reflects
that a claimrepresentative recommended, after April 29, 1996, that
Lacy hire an engineer to evaluate the cause of her foundation
probl enms and submt the engineer’s report to State Farm Under
t hese circunstances, and applyi ng our nost deferential standard of

review, we affirmthe judgnent in Lacy’s favor.

3 d.
‘See id. at 963.
5l'd. at 963-64 (internal quotation and citation onitted).
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1. State Farm s Daubert Chall enge

State Farmfiled a pre-trial notion to strike the causation
testi nony of Howard Pieper, the engineer hired by Lacy. Havi ng
reviewed the My 23, 2000 order denying that notion, we are
satisfiedthat the trial court adequately perforned its gatekeeping
obligation by ensuring that Pieper’s testinony was both rel evant
and reliable.® Accordingly, the trial court did not abuse its
discretion by admtting the testinony.

[11. Lacy's Bad Faith d ai ns

Lacy chal l enges the district court’s grant of summary j udgnent
on her bad faith clains. Under Texas |law, an insurer owes its
insured a duty to deal fairly and in good faith in processing
clains. Wether the insurer breaches this duty in denying a claim
is determ ned by whether “the insurer knew or should have known
that it was reasonably clear that the clai mwas covered.”’ Even if
the insurer is wong in denying a claim it is not liable for bad
faith if it can establish the existence of a bona fide dispute.?
For the reasons given in the magistrate’'s January 26, 2000
Menor andum Recommendati on, and Order, sunmary j udgnent was proper.

There was a bona fide dispute on the issue of causation. Although

6See Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 U S. 579,
589 (1993).

"United States Fire Ins. Co. v. WIllianms, 955 S.W2d 267, 267
(Tex. 1997).
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Lacy argues that State Farnmis expert, Edward Kubena, was bi ased,
she did not denonstrate that State Farm knew that Kubena' s report
was unreliable.

AFFI RVED.



