IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-20538
Summary Cal endar

HARRY J. VH TMAN
Pl ai ntiff-Appellant,
vVer sus

W LLI AM HOGAN, M CHAEL P. LANE; DAVI D WATKI NS;
ROBERT KLEMM KRI STI NA ANDERSON; RONALD SAFER;
JANE DOE; GERALD SHUR, JOHN DOE; EUCGENE L.
COON, JR GERALD BUNN;, JOHN M CLEVELAND; ERIC
JOHNSON; JOE DCE; RICHARD |. FREDERI CK; MCKASKLE
RI CHARD ENGELE; C. DOE; D. DOE; WASHI NGTON;
RONALD G THOWPSON;, ERNEST V. CHANDLER, M KE
COOKSEY, Sued in their individual and official
capacities; M CHAEL MCKINNEY; R A SMTH;
LOFTIN, Sued in their individual capacities;
WARDEN ALDER; ASSI STANT WARDEN OUTLAW

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. H 01-CV-541

February 1, 2002
Before JONES, SM TH, and EM LI O GARZA, Circuit Judges.

PER CURI AM *
“Atinely notice of appeal is necessary to the exercise

of appellate jurisdiction.” United States v. Cooper, 135 F. 3d 960,

961 (5th Cr. 1998). Harry J. Wiitman, federal inmate #23111-037,
filed notice of appeal on May 14, 2001, to appeal the court’s order

entered on My 7, 2001. Whitman argues that this notice is

Pursuant to 5THQR R 47.5, the court has determned that this
opi ni on shoul d not be published and is not precedent except under the limted
circunstances set forth in 5THQR R 47.5.4.
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effective for appealing the district court’s May 7 order, and he
inplies that the notice is a premature but effective notice for
appealing the court’s May 25, 2001, final judgnent.

Federal Rule of Appellate Procedure “4(a)(2) permts a
noti ce of appeal froma nonfinal decision to operate as a notice of
appeal fromthe final judgnent only when a district court announces

a decision that would be appealable if imedi ately foll owed by the

entry of judgnent.” FirsTier Mrtgage Co. v. lnvestors Mrtgage
Ins., 498 U. S. 269, 276 (1991). *“Although an appeal need not be
froma final judgnent, still it nust be froma final decision.”

Cooper, 135 F.3d at 962. Wiitman’s notice of appeal is not
effective notice. VWiitman filed notice to appeal the May 7 order,
and that order is not a final decision under Rule 4(a)(2). See

FirsTier Mortgage Co., 498 U. S. at 274-76. Wiitnman's i neffective

notice neither conferred jurisdiction on this court nor divested
the district court of its jurisdiction over the case. See

Resol ution Trust Corp. v. United States Fid. & GQuar. Co., 27 F. 3d

122, 126 (5th Cir. 1994).

The final decision in this case was the district court’s
anended nenorandum order entered May 25, which reflected the
district court’s grant in part of Whitman’s notion that sought
reconsi deration of the May 7 order. There was nothing left for the
district court to do but enter final judgnent. Revi ew of the
docunents filed either in the district court or in this court,
filed after entry of final judgnent, fails to reveal a docunent
filed by Whitman within the relevant period for tinely notice and

whi ch evinces a clear intent by Wiitman to appeal. See Mosley v.
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Cozby, 813 F.2d 659, 660 (5th Cir. 1987). Consequently, we do not
have jurisdiction over the appeal.

APPEAL DI SM SSED.



