UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 01-20564
Summary Cal endar

PATRI CI A CHENEY,
Pl ai ntiff-Appellant,

VERSUS

U S. ONCOLOGY, |INC. ,
Def endant - Appel | ee.

Appeal fromthe United States District Court
For the Southern District of Texas, Houston D vision

(H 99- CV- 4333)
March 25, 2002

Bef ore DeMOSS, PARKER, and DENNI'S, G rcuit Judges.

PER CURI AM *

This is an enploynent discrimnation case in which Patricia
Cheney appeals a directed verdict in favor of her enployer, US.
Oncol ogy, Inc. (“USO). Cheney alleged that USO denied her a

pronoti on because she is African Anerican. The district judge

"Pursuant to 5TH CR R 47.5, the Court has determ ned that this
opi ni on shoul d not be published and is not precedent except under
the limted circunmstances set forth in 5THGQR R 47.5. 4.
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granted USO s notion for directed verdict because he found that

Cheney had not proven that she received a “right-to-sue” notice

fromthe EECC and because she did not rebut USO s nondi scri m natory

reasons for not pronoting her. W affirmon the ground that Cheney

did not adequately rebut her enployer’s nondi scrimnatory reasons.
l.

The standard for granting judgnent as a matter of law in

enpl oynent discrimnationis well settled. See Rhodes v. Guiberson

Gl Tools, 75 F.3d 989, 992 (5th Cir.1996) (en banc). W test the
sufficiency of evidence supporting jury verdicts and sunmary

j udgnent s under the standard of Boeing Co. v. Shipnman, 411 F. 2d 365

(5th G r.1969) (en banc). In order to create a jury question,
there nmust be a dispute in the substantial evidence, that is

evidence which is of such quality and wei ght that reasonable and
fair-mnded people in the exercise of inpartial judgnment m ght
reach different conclusions. Consequently, a nere scintilla of
evidence is insufficient to present a question for the jury. See
Boei ng, 411 F.2d at 374-75. Even if the evidence is nore than a
scintilla, Boeing assunes that sone evidence may exist to support
a position which is yet so overwhelned by contrary proof as to
yield to a directed verdict. See Rhodes, 75 F.3d at 992; Neely v.

Delta Brick & Tile Co., Inc., 817 F.2d 1224, 1226 (5th G r.1987).

Title VIl prohibits enployers from discrimnating against



enpl oyees on the basis of race. 42 U S C § 2000e-2(a)(1). To
defeat a notion for summary judgnent, a Title VII plaintiff nust
initially make a prima facie case of discrimnation. A plaintiff
makes a prima facie case of pronotion discrimnation by show ng
that: (1) she is a nenber of a protected class; (2) she applied for
a pronotion to an avail able position for which she was qualified;
(3) she did not received the requested pronotion; and (4) the
enployer filled the position with an individual outside the

protected class. See EEQOC v. Exxon Shipping Co., 745 F. 2d 967, 972

n.3 (5th Gir. 1984).

By establishing a prima facie case for discrimnation, a

plaintiff raises a presunption of discrimnation, “which the
def endant must r ebut by articulating a | egitimate,
nondi scrimnatory reason for its actions.” Shackelford v. Deloitte

& Touche, LLP, 190 F.3d 398, 404 (5th GCr. 1999). The defendant

nmeets this burden “by presenting evidence that, ‘if believed by the
trier of fact, would support a finding that unlawful discrimnation
was not the cause of the enploynent action.’” Rhodes, 75 F.3d at

993 (quoting St. Mary's Honor Cir. v. Hicks, 509 U S. 502, 507

(1993)). If the defendant presents sufficient evidence of
nondi scrimnatory reasons, the plaintiff nust denonstrate by a
preponderance of the evidence that the defendant’ s reasons are not

true reasons, but were a pretext for discrimnation.’” See

Reeves v. Sanderson Pl unbing Prods., Inc., 530 U.S. 133, 143 (2000)

(quoting Texas Dep’t of Crty. Affairs v. Burdine, 450 U. S. 248, 253
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(1981)).

The district court correctly found that Cheney nade a prinma
facie case of discrimnation. She proved (1) that she is African
Anmerican, (2) that she applied for the Director position and that
she had the m ninmum qualifications for that position, and (3) the
pronoti on was gi ven to soneone who was not African Anerican (i.e.
Barbara W I neth).

In response to Cheney’'s prinma facie case, USO successfully
articulated a legitimate, nondiscrimnatory reason for pronoting
Ms. WIlineth to the Director position instead of M. Cheney: M.
W Il nmeth was nore experienced than Ms. Cheney. M. WIlneth was M.
Cheney’ s supervisor. She had nore seniority with USO and ext ensi ve
experience in developing and inplenenting nationw de training
prograns, including conputer-based packages. And perhaps nore
inportantly, Ms. WIneth had served for over a year as the “acting”
Director. Cheney herself acknowl edged that WIlnmeth was the
“logical” choice for the position. The sole factual basis for
Cheney’s discrimnation claimis that she has nore formal education
than Ms. W/ neth.

An enpl oyer’s nondi scrimnatory reason for maki ng an adverse
enpl oynent deci sion need not be correct or fair, solong as it is

not racially notivated. See Mayberry v. Vought Aircraft Co., 55

F.3d 1086, 1091 (5th Cr. 1995); Little v. Republic Ref. Co., 924

F.2d 93, 97 (5th CGr. 1991). In this case, it was incunbent upon
Ms. Cheney to introduce evidence that she was so nmuch better

4



qualified than Ms. WIlneth that no reasonabl e enpl oyer woul d have
selected Ms. WIlneth, and not her, for the Director position. See

Deines v. Texas Dept. of Protective & Requlatory Servs., 164 F. 3d

277, 281 (5th CGr. 1999). In other words, Ms. Cheney had to show

that the disparity in qualifications was so apparent as “virtually

to junp off the page and slap you in the face.” ld.; accord

Crawford v. Fornosa Plastics Corp., 234 F. 3d 899, 902-03 (5th Gr.

2000) (“Anere scintilla of evidence of pretext does not create an
issue of material fact in all cases. As stated by the Suprene
Court in Reeves, a plaintiff nmust present ‘sufficient evidence to
find that the enployer’s asserted justification is false.’”)
(internal citations omtted).

Ms. Cheney has offered no evidence to create an issue for the
jury. At best she has introduced evidence that she was superior to
Ms. Wilnmeth in one area: the attainment of formal education. In
every other area, Ms. WIneth was superior. Nor did Ms. Cheney
i ntroduce any evi dence that the individuals who deci ded to pronote
Ms. Wilneth acted with any discrimnatory notivation. M. Cheney’s
subj ective belief of discrimnation, no matter how genuine, i s not

evi dence of racial discrimnation. See Gines v. Texas Dept. of

Mental Heath & Retardation, 102 F.3d 137, 140 (5th Cr. 1996).

L1l
Al t hough Ms. Cheney established a prima facie case of

discrimnation, USO articulated legitimte, nondiscrimnatory



reasons for its decision. Ms. Cheney did not submt sufficient
evidence that the articulated reason was a nere pretext for
di scrim nation. Since Ms. Cheney’'s failure to rebut USO s
nondi scrim natory reasons provides a sufficient basis to affirmthe
directed verdict, we do not reach the issue of whether Cheney was
required to prove that she filed suit within ninety days of
receiving a right-to-sue notice from the EEQOC The district

court’s ruling is AFFI RVED



