IN THE UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

No. 01-20579
Summary Cal endar

In The Matter OF: DENNI S RODNEY BAI LEY

Debt or .
DENNI S RCDNEY BAIl LEY,
Appel | ant,
vVer sus
DAVI D COCK; ANNA COCK,
Appel | ees.

Appeal fromthe United States District Court
for the Southern District of Texas, Houston
USDC No. H-01-CV-652

March 13, 2002
Before JOLLY, DAVIS and STEWART, Circuit Judges.
PER CURI AM *

In this appeal, the debtor, Dennis Bailey, challenges the
bankruptcy court’s determnation that a debt based on a pre-
petition state court judgnment in favor of David and Anna Cook is
nondi schar geabl e. Under 11 U S.C. 8 523(a)(2)(A), a debt is
nondi schargeable in bankruptcy if it involves nobney that was

obtained by “false pretenses, a false representation, or actua

" Pursuant to 5THCQR R 47.5, the Court has determn ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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fraud.” Because the state court jury’'s findings with respect to
t he Cooks’ common |l aw fraud claimsatisfy the definition of “actual
fraud” under 8§ 523, we conclude that collateral estoppel bars
relitigation of the issue in bankruptcy court. Accordi ngly, we
affirmthe judgnent of the district court.
I

In October 1999, a Texas state court entered judgnent agai nst
Bail ey and in favor of the Cooks. The jury in that case found that
Bail ey commtted both common |aw and statutory fraud against the
Cooks and that Bailey had “actual awareness of the falsity of the
representation or promse” involved in the fraud.? Based on these
and ot her findings, the jury awarded t he Cooks $15, 000 i n damages.
Shortly after this judgnent was entered, Bailey filed a voluntary
petition for bankruptcy under Chapter 7 of the Bankruptcy Code.
The Cooks then filed this action objecting to the discharge of
Bail ey’ s debt to themon the ground that their state court judgnment
fit wthin a statutory di scharge exception for debts arising out of
fraud. The bankruptcy court eventually granted sumrary judgnent in
favor of the Cooks, holding that collateral estoppel barred
relitigation of whether the debt was based on fraudul ent conduct by
Bailey. The district court affirmed, and this appeal foll owed.

I

Bai |l ey argues that the bankruptcy court and district court

! Apparently, Bailey failed to refund the Cooks’ earnest noney
and down paynent on a new hone.



erred by giving preclusive effect to the jury's findings in the
state court proceedings. Specifically, he argues that coll ateral
estoppel does not apply here because the state court jury’'s
findings on fraud, when read in conjunction wth instructions
i ssued by the court, do not neet the requirenents for fraud under
the exception to discharge established in 11 U. S.C. 8§ 523(a)(2)(A).
Thus, the question is whether the state court jury decided the sanme
i ssue that the bankruptcy court would have to deci de under § 523.

The Suprenme Court has “clarif[ied] that collateral estoppel
principles do indeed apply in discharge exception proceedings

pursuant to 8 523(a).” Guogan v. Garner, 498 U. S. 279, 284 & n.11

(1991). Under federal law, collateral estoppel bars relitigation
of an issue if: “(1) the issue at stake [is] identical to the one
involved in the prior action; (2) the issue [was] actually
litigated in the prior action; and (3) the determ nation of the
issue in the prior action [was] a part of the judgnent in that

earlier action.” In re Southmark Corp., 163 F.3d 925, 932 (5th

Cr. 1999) (citation omtted). Only the first elenment is disputed
here — that is, whether the issue at stake in the federal
bankruptcy proceedings is identical to that decided in the state
court. Resolution of this question turns on a conparison of the
el emrents of the exception to discharge in 8 523(a)(2)(A and the
state court jury instructions and findings.

Section 523(a)(2)(A) provides that a bankruptcy di scharge does
not apply to any debt “for noney, property, [or] services . . . to
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the extent obtained by . . . false pretenses, a false
representation, or actual fraud, other than a statenent respecting
the debtor's or an insider's financial condition.” We have
construed “actual fraud” in this context to require proof that:
“(1) the debtor nmde representations; (2) at the tine they were
made the debtor knew they were false; (3) the debtor made the
representations with the intention and purpose to deceive the
creditor; (4) that the creditor relied on such representations; and
(5) that the creditor sustained | osses as a proximate result of the

representations.” Matter of Bercier, 934 F.2d 689, 692 (5th Cr

1991) (citation and internal quotation marks omtted). Under this
definition, “fraud inplied in law which nmay exist wthout
i nputation of bad faith or imorality, isinsufficient,” Allisonv.
Roberts, 960 F. 2d 481, 483 (5th Cr.1992) (internal quotation marks
omtted), because the provision applies only to “debts obtai ned by
frauds invol ving noral turpitude or intentional wong” in whichthe
m srepresentati ons were “know ngly and fraudul ently nmade.” Matter
of Martin, 963 F.2d 809, 813 (5th Cr. 1992).

In the present case, the jury specifically found that Bail ey
commtted both comon |aw fraud and statutory fraud agai nst the
Cooks. The jury instructions defined common |law fraud as (1) a
material msrepresentation (2) “nmade with know edge of its falsity
or make reckl essly wi thout any know edge of the truth” (3) with the
intention of inducing reliance by the other party and (4) the other
party actually relied on the msrepresentation to its detrinent.
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Since this definition does not seem to require that the
m srepresentation be “knowingly and fraudulently nmade,” Bailey
argues that the state court proceedings did not decide the sane
i ssue that was before the bankruptcy court under § 523(a)(2)(A).
But we do not have to reach this question because the jury here
found nore than common |aw fraud: It also found that Bail ey had
“actual awareness of the falsity of the representati on or prom se”
that was found to be fraudulent.? Thus, we think it is clear that
the state court jury’s findings address all of the elenents of
fraud required under 11 U S.C. 8§ 523(a)(2)(A).

Because the state court judgnent in this case satisfies the
requi renents for collateral estoppel, the bankruptcy court and
district court correctly held that relitigation of the *“actua
fraud” issue under 8§ 523 is barred.

11

For the reasons set out above, the judgnent of the district

court is

AFFI RVED.

2 Al t hough this finding apparently was nmade i n connection with
the jury’'s finding on statutory fraud, we see no reason to limt
its effect to that claim



