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RAND M NTZER,
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Count er Defendant -
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Rl CHARD M LESTER,
i ndi vidually and doi ng
busi ness as Law Ofices
of Richard M Lester,
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Appeal fromthe United States District Court
For the Southern District of Texas
(No. H 00-CVv-4383)

Cct ober 10, 2002
Before WENER, EMLIO M GARZA and PARKER, Circuit Judges.

PER CURI AM:
The district court entered sunmary judgnment agai nst
Def endant - Appel | ant Richard M Lester on his claimfor unpaid

referral fees. On appeal, we conclude that the district court

Pursuant to 5TH QR R 47.5, the Court has determ ned that
this opi nion should not be published and is not precedent except
under the Ilimted circunstances set forth in 5THQR R 47.5. 4.



| acked subject matter jurisdiction and are therefore constrained
to reverse and remand with instructions to di sm ss.
BACKGROUND

This is an attorney’s fees dispute. R chard Lester, a
California attorney, agreed to refer his Texas notorcycle
acci dent cases to Rand M ntzer, who practices in Houston. The
two nenorialized their agreenent by letter each tine Lester
referred a client. One such letter provides that they woul d
di vide the work between thensel ves and that any fee recovered
“shall be divided on a quantum neruit basis.” Each letter was
the sane fromone to the next.

At sonme point Lester clainmed he was due referral fees under
one or nore agreenents that Mntzer was refusing to pay. On
Novenber 24, 1997, Mntzer initiated a declaratory judgnment
action in the federal district court in Galveston. Thereafter,
t he Unaut hori zed Practice of Law Conmttee (“UPLC) began an
i nvestigation of Lester. Relying on the pendancy of the UPLC
proceedi ng, and concluding that “the outcone of the Commttee’s
i nvestigation may render this matter noot,” a nagistrate judge
“abat ed” the proceedi ng pending further order. The judge asked
that he be notified upon the conpletion of the UPLC s
i nvestigation. The UPLC conpleted its investigation in June
2000, exonerating Lester.

On April 20, 2000, nore than two nonths before the UPLC s



investigation was officially termnated, Lester filed suit
against Mntzer in Dallas County state district court. The
parties proceeded with discovery in that action. On March 19,
2001, it was transferred to Harris County.

Al nost two years after the instant case had been abated, and
two nonths after the UPLC proceedi ng ended, M ntzer noved for
this case to be reopened and sinultaneously for sunmary judgnent.
Several nonths |later, on Decenber 4, Lester responded to the
nmotion to reopen and additionally noved for stay, citing the
pendi ng state-court action. The district court schedul ed the
nmotion to reopen for a hearing, after which it sua sponte
transferred the case to the Houston Division. In so doing, the
court did not rule on any of the pending notions. Upon receipt
of the case, the transferee court in Houston set it for a
schedul i ng conference. |In the court’s notice it advised that it
“may rul e on any pending notions at the conference.”

At the March 22, 2001 hearing, the district court (1)
granted Mntzer’s notion to reopen the case; (2) granted
Mntzer’s notion for summary judgnent; and (3) denied Lester’s
motion for stay. It entered final judgnment the sane day. On
April 4, Lester filed a notion for relief under Rules 59 and 60,
cast as a “notion for reconsideration and alteration of
judgnent.” The district court subsequently denied the notion
W t hout expl anati on.

Lester made a tinely appeal. He argues that the district
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court erred in granting summary judgnent solely on the basis of
Lester’s failure to file a response, and that the Court abused
its discretion in denying his notion for reconsideration. He
al so now asserts that the federal district court |acks subject
matter jurisdiction.
DI SCUSSI ON

In his reply brief, Lester for the first tinme argues that
the court | acks subject matter jurisdiction. Wenever it appears
that our jurisdiction is in doubt--even when the question is
raised for the first tinme on appeal --we nust satisfy oursel ves of
our authority to act before proceeding further. See 14B CHARLES
ALAN WRI GHT, ET AL., FEDERAL PRACTI CE AND PROCEDURE § 3739 (3d ed. 1998).
When jurisdiction is conferred on the basis of diversity of
citizenship, the anmobunt in controversy nust exceed $75,000. See
28 U S.C. § 1332(a). To determ ne whether the jurisdictional
anopunt is net we look first to the face of plaintiff’s conplaint.
See St. Paul Reinsurance Co. v. Geenberg, 134 F.3d 1250, 1253
(5th Gr. 1998). If fromthat the anmount in controversy is
uncertain we can | ook to summary judgnent-I|ike evidence, but only
to the extent such evidence sheds Iight on the anmount in
controversy at the tinme suit was first brought. See id. at 1253-
54; see also State Farm Mutual Auto. Ins. Co. v. Powell, 87 F.3d
93, 97 (3d Cr. 1996)(holding that discovery is admssible to

prove the anmount in controversy). Dismssal for want of
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jurisdiction is proper only if the court determnes to a “I|egal
certainty” that the jurisdictional anount is not net. See St.
Paul , 134 F.3d at 1253.

In his conplaint, Mntzer seeks a declaration that he owes
Lester nothing arising fromthe referral agreenents.
“Alternatively, if the Court finds that Mntzer does ow fees to
Defendant in quantumnerit, Mntzer seeks a declaration that he
be permtted to offset the anbunts owed to Defendant by the
anount paid to Defendant on past cases in excess of quantum
merit.” Conpl. § 10 (enphasis added). Nowhere in his conplaint
does M ntzer suggest the precise anobunt that is at stake, instead
only claimng that it exceeds $75,000. Simlarly, Lester’s
answer - and- count er cl ai m nmakes no reference to the amount he
clains he is due under the referral agreenents, although he did
stipulate to Mntzer’s contention that the anount in controversy
exceeds the jurisdictional anobunt. O course the parties cannot
stipulate to jurisdiction. Because the pleadings in this case
are not hel pful, we nust consider other evidence that sheds |ight
on the anobunt in controversy at the tinme Mntzer filed his
conpl ai nt.

An affidavit submtted by Lester’s attorney states that
Lester is due approxi mately $26,000. The attorney reached this
conclusion during the course of discovery. Lester’s reply brief

al so clains $26,000. Mntzer, in his surreply, does not contest



the veracity of this anmount or otherw se suggest that Lester
anended his claimto avoid federal jurisdiction. |nstead,

M nt zer argues that his setoff--the anmount he all egedly overpaid
Lester--is worth $176, 000, and that therefore the jurisdictional
anopunt is net. Inportantly, Mntzer is not seeking return of the
anount exceedi ng the value of Lester’s work.

We are constrained to conclude that the anmount in
controversy does not exceed $75,000. Though the parties both
initially argued that the value of the litigation did exceed the
jurisdictional anpbunt, subsequent discovery reveals that Lester
all along was claimng only about $26,000 in danmages. The
purported setoff is irrelevant. It is an affirmative defense,
not a claimfor relief, see Gles v. Gen. Elec. Co., 245 F. 3d
474, 494 n.36 (5th Gr. 2001), being that it is entirely
contingent on Lester sustaining his claim?! An offset cannot
therefore be included in the amount in controversy. See Wl de-
Meskel v. Vocational Instruction Proj. Cny. Servs., Inc., 166
F.3d 59, 63 &n.6 (2d Gr. 1999); see also Rosen v. Chrysler
Corp., 205 F.3d 918, 921-22 (6th Cr. 2000)(refusing to include
defendant’s setoff in determ ning the anount in controversy).

Dependi ng on the substantive |aw of the state, attorney’s

1 See BLACK' s LawDicTtioNnAaRY 430 (7th ed. 1999) (defini ng
affirmati ve defense as an “assertion raising new facts and
argunents that, if true, will defeat the plaintiff’s or
prosecution’s claim even if all allegations in the conplaint are
true.”) (enphasi s added).
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fees may al so be considered part of the anpbunt in controversy.
See 14B WRIGHT, ET AL. 8§ 3712. Both parties have asserted a claim
for fees, but there is no evidence whatsoever of the anmount they
have incurred. Nor has either side discussed the issue in their
briefs. Irrespective of whether attorney’ s fees woul d be
permtted, we cannot sinply guesstimte their anmpount and add them
to the other damages to arrive at the anobunt in controversy.
Sone kind of allegation or proof of the anobunt of fees incurred
is needed. C. Mera v. Dairyland Ins. Co., 143 F. 3d 1337, 1340
(10th Cr. 1998). None here has been provided.
CONCLUSI ON
In light of the foregoing, we REVERSE and REMAND wit h

instructions to dism ss.?

2 As we did at oral argunent, we adnonish the parties for
tying up the courts with this vexatious litigation. It is a
waste of our limted judicial resources and does not reflect well
on either side.
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