IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-20624
Summary Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
JAMVES OSCAR COOPER

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. H 90-CR-403-1

August 9, 2002
Before JOLLY, JONES, and PARKER, Circuit Judges.

PER CURI AM *

Janes Oscar Cooper argues that the district court clearly
erred at resentencing by enhancing his offense |evel for the
possession of a firearmin connection with drug-trafficking
activity because the Governnent failed to prove a nexus between
the drug-trafficking, the weapons, and hinself.

There was sufficient evidence to support a finding that
weapons were located in the i medi ate area of Cooper’s drug-

trafficking activity and coul d have been used if necessary during

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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the drug transactions. There was al so evi dence that
coconspirators of Cooper used weapons in connection with the
drug-trafficking conspiracy and that such use was foreseeable to
Cooper. Thus, the district court did not clearly err in making

t he enhancenent under U.S.S.G § 2D1.1(b)(1). See United States

v. Jacquinot, 258 F.3d 423, 431 (5th Gr. 2001), cert. denied,

122 S. C. 925 (2002); United States v. Thonmms, 120 F.3d 564, 574

(5th Gr. 1997).

Cooper argues that the district court erred in determning
that it could not conduct a de novo review of sentencing issues
raised for the first tinme at resentencing. Cooper’s argunents
relative to the drug quantity attributed to himand the
enhancenent for a |leadership role in the offense could have been
raised in his initial appeal. Therefore, the district court
properly refused to consider these issues at resentencing. See

United States v. Marnoblejo, 139 F.3d 528, 531 (5th Cr. 1998).

Cooper also argues that the district court erred in refusing
to depart downward at resentencing in light of his exenplary
behavi or during his incarceration. Because the district court
determ ned that a departure was not warranted based on the facts
of the case, this court lacks jurisdiction to review the district

court’s refusal to depart downward. United States v. Brace, 145

F.3d 247, 263 (5th Gr. 1998) (en banc).
Cooper argues that his 240 nonth sentence when aggregated

wth his three-year term of supervised rel ease exceeds the
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maxi mum statutory penalty that can be inposed in violation of

Apprendi v. New Jersey, 530 U S. 466 (2000). Cooper was

sentenced in accord with 21 U S.C. 8§ 841(b)(1)(C and, thus, his
sentence does not exceed the statutory maxi numin violation of

Appr endi . See United States v. Doggett, 230 F.3d 160, 164-65

(5th Gir. 2000), cert. denied, 531 U S. 1177 (2001).

Cooper notion for appoi ntnent of counsel to make an oral
argunent i s DEN ED.

Cooper’s sentence i s AFFI RVED.



