IN THE UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

No. 01-20628

Summary Cal endar

TYRONE HAM LTON,
Pl ai ntiff-Appellant,

ver sus

TEXAS DEPARTMENT OF TRANSPORTATI ON,
Def endant - Appel | ee.

Appeal fromthe United States District Court
For the Southern District of Texas

( H 99- CV- 1907)
March 19, 2002

Bef ore H G3 NBOTHAM W ENER, and BARKSDALE, Circuit Judges.
PER CURI AM *

Appel I ant Tyrone Ham | t on brought this acti on agai nst Appel |l ee
Texas Departnent of Transportation (TDOT), alleging racial
discrimnationin violation of Title VIl of the Cvil R ghts Act of
1964. The district court granted summary judgnment on both of
Ham lton’s cl ains, and he appeal s.

In a case alleging intentional discrimnation, the plaintiff

has the burden of proving by the preponderance of the evidence a

"Pursuant to 5TH QR R 47.5, the court has determnm ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



prima facie case of discrimnation.! A prima facie case is
established by a showing that the plaintiff is a nenber of a
protected group, that he was qualified for this position, that he
was subjected to an adverse enploynent action, and that he was
repl aced by soneone outside the protected class.?

Ham | ton all eges that TDOT di scrim nated against him on the
basis of his race by failing to pronote himto the position of
District Traffic Section Manager in 1997 and i nstead pronoti ng Carl
T. Reilly, a white male. It is undisputed that the qualifications
for that position included a m ni numof nine years of experience in
traffic studies and anal ysis or a rel ated area, which coul d i ncl ude
years of college or graduate-level work in a related field. In
order to have the requisite nine years of experience in traffic
studies and analysis, Hamlton nust count his college years
st udyi ng engi neering and a year of work experience that he does not
specify or corroborate in his affidavit. The district court
correctly held that Ham | ton has fail ed to produce summary judgnent
evi dence creating a genui ne i ssue of disputed fact as to whet her he
had the m nimum qualifications for the position he sought.

Even if Hamlton could nmake a prinma facie show ng of
discrimnation based on the 1997 failure to pronote, TDOT had

nondi scrim natory reasons for selecting Reilly in 1997. As evi dence

! Texas Dept. of Community Affairs v. Burdine, 450 U S. 248,
252-53 (1981).

2 See Ward v. Bechtel Corp., 102 F.3d 199, 202 (5th Cir.
1997) .



of pretext, Hamlton clains that TDOT failed to follow its own
regul ations by pronoting Reilly w thout posting the position for
conpetitive applications. TDOT does not dispute this claim however
it provides undisputed evidence that once it was aware of the
error, TDOT stripped Reilly of his pronotion and posted the job
openi ng conpetitively, filling the position in 1999 with a Latino
mal e, a decision that Ham I ton does not chall enge.

Ham | ton has not provided evidence by which a rational jury
could infer that TDOT discrimnated against him by pronoting
Reilly. Ham | ton received yearly recommendati ons of pronotions and
pay raises from the sane individual who allegedly discrimnated
against himon the basis of race. He also does not dispute that
Reilly was qualified, and has not provi ded sufficient evidence that
he was qualified for the pronotion. The district court properly

granted TDOT' s notion for summary judgnent. AFFI RVED,



