IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-20718
Conf er ence Cal endar

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,

ver sus

MARCI ALES PENA,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. H-01-CR-25-1

February 21, 2002
Before JOLLY, JONES, and BENAVIDES, Circuit Judges.

PER CURI AM *

Mar ci al es Pena appeals his guilty-plea conviction for aiding
and abetting the possession with intent to distribute nore than
500 grans of cocaine, in violation of 21 U S. C
88 841(b)(1)(b)(ii) and 18 U S.C. § 2. He argues that the
district court erred in denying his notion for a downward
departure based on his status as a deportable alien. Because the
record indicates that the district court recognized its authority
to depart downward based on Pena’'s status as a deportable alien
but determ ned that a downward departure was not warranted based

on the facts of the case, we lack jurisdiction to review the

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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district court’s deci sion. See United States v. Brace, 145 F. 3d

247, 263 (5th CGr. 1998)(en banc).
APPEAL DI SM SSED.



