IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-20819
Summary Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
ZARAGOSA SANDOVAL,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. H 95-CR-142-20

 June 18, 2002
Bef ore DAVI S, BENAVI DES, and CLEMENT, G rcuit Judges.
PER CURI AM *

Zar agosa Sandoval appeals his conviction and sentence
followng his guilty plea for possession with intent to
distribute marijuana in violation of 21 U S.C. 88 841(a)(1) and
(b)(1)(B).

Sandoval first argues that his guilty plea was rendered

invalid because his trial counsel rendered i neffective assi stance

in estimating the sentence he woul d recei ve under the Sentencing

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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Guidelines. An erroneous estimate by counsel as to the |ength of
an expected sentence is not necessarily indicative of ineffective

assi stance. Beckhamv. WAinwight, 639 F.2d 262, 265 (5th GCr.

1981). Because Sandoval has not denonstrated that trial counsel
acted unreasonably in estimting Sandoval ' s sentence under the

guidelines with the information available to himat the tine of
t he pl ea, Sandoval cannot prevail on his ineffective assistance

claim See Strickland v. Washi ngton, 466 U.S. 668, 687-94

(1984). To the extent that Sandoval chall enges counsel’s

effectiveness, we affirmthe judgnent of the district court.
Sandoval next argues that Federal Rule of Crimnal Procedure

32(c)(2), his right to due process and his confrontation rights

were viol ated when he was deni ed di scovery and Jencks Act

material regarding allegedly disputed sentence facts found in the

pre-sentence report. He also contends that his sentence was

violative of Apprendi v. New Jersey, 530 U S. 466 (2000) because

the factors used to enhance his sentence were not presented to a
jury and proven beyond a reasonabl e doubt. He concedes that his

Apprendi argunent is foreclosed by our precedent in United States

v. Odinton, 256 F.3d 311, 314 (5th Cr.), cert. denied, 122 S

Ct. 492 (2001), but he raises the issue in an attenpt to preserve
it for further review.

As part of his plea agreenent, Sandoval waived his right to
appeal his sentence. Because the record shows that Sandoval’s

appeal waiver was valid, see United States v. Portillo, 18 F. 3d
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290, 292 (5th Gr. 1994), the portion of Sandoval’s appeal

relating to his sentence is dismssed. See United States v.

Martinez, 263 F.3d 436, 438 (5th Cr. 2001).

AFFI RVED | N PART; DI SM SSED | N PART.



