IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

Case No. 01-20954

UNI TED STATES OF AMERI CA

Pl aintiff-Appellee

JAMES CLYDE FOBBS

Def endant - Appel | ant

Appeal fromthe United States District Court
for the Southern District of Texas
(H 01- CR- 250)

January 6, 2003
Bef ore KING Chief Judge, and DEMOSS and CLEMENT, Circuit Judges.
PER CURI AM:

After waiving his right to a jury trial and proceeding to a
bench trial on stipulated facts, Appellant Janes O yde Fobbs was
found guilty of being a convicted felon in possession of a firearm
in violation of 18 U S.C. 88 922(g)(1) and 924(a)(2). Fobbs was

sentenced to a termof fifty-one nonths in prison and a three-year

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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termof supervised release. The district court al so i nposed a $100
speci al assessnent fee against him Fobbs brings three points of
error on appeal .

PROCEDURAL BACKGROUND

During the bench trial, Fobbs stipulated that (1) he know ngly
possessed the firearm at issue on March 5, 2001, (2) the firearm
was manufactured outside of the State of Texas and (3) he was
previously convicted of three felony offenses — theft from a
person in 1996, possession of a controlled substance in 1998 and
possession of cocaine in 2000. The Presentence Report (“PSR’)
recommended a base of fense | evel of 20 pursuant to 8 2K2.1(a)(4) as
a result of Fobbs's state conviction for theft from a person in
1996.

Fobbs filed a witten objection to the PSR, contending that
the specific facts underlying his theft froma person conviction
did not involve a “serious risk of injury” to the victim as
required for the crinme to be a “crine of violence” under U S. S G
88 2K2.1 and 4Bl1.2(a)(1).2 Based on this court’s holding in United

States v. Hawkins, 69 F.3d 11 (5th Gr. 1995), the district court

overruled this objection. It determ ned that Fobbs’s theft froma

2 The PSR and the transcript testinony at sentencing
di scuss the facts surrounding this conviction. After the victim
cashed his payroll check for $456, Fobbs grabbed the noney and
fled. Upon entering a guilty plea, Fobbs was sentenced to two
years in state jail probated for five years. However, after
further arrests and related violations of his conditions of
community supervision, this probation termwas revoked and Fobbs
was sentenced to an eight-nonth state jail term

2



person conviction constitutes a “crinme of violence” under U S S G
88 2K2.1 and 4Bl1.2(a)(1).

Uilizing a base offense level of twenty prescribed by
8§ 2K2.1(a)(4) and a crimnal history category of IV, the district
court applied a three-point acceptance of responsibility reduction
to calculate the resulting guideline inprisonnent range to be
fifty-one to sixty-three nonths. As stated, the district court
sent enced Fobbs to the I owend of this range —fifty-one nonths of
i npri sonnent .

ANALYSI S OF FOBBS' S SENTENCE

Al t hough Fobbs raises three points of error on appeal, he
concedes that two of these points are foreclosed by circuit
precedent and are raised only to preserve themfor further review

See McKnight v. General Mdtors Corp., 511 U S. 659, 660 (1994)

(“Filing an appeal was the only way petitioner could preserve the
i ssue pendi ng a possi bl e favorabl e decision by this Court”); United

States v. W©Mackay, 33 F.3d 489, 492 n.3 (5th Gr. 1994). As

conceded by Fobbs, United States v. Hawkins, 69 F.3d 11, 13 (5th

Cr. 1995), is binding on this court regarding his contention that
the crime of theft froma person under Texas lawis not a “crine of
violence” as defined by 8§ 2K2.1 and 4Bl.2(a)(1). Martin v.

Medtronic, Inc., 254 F.3d 573, 577 (5th Gr. 2001), cert. denied,

122 S. C. 807 (2002) (“[A] panel of this court can only overrule

a prior panel decision if ‘such overruling is wunequivocally



directed by control ling Suprene Court precedent.’”) (quoting United

States v. Zuniga-Salinas, 945 F.2d 1302, 1306 (5th Gr. 1991)).

Furt her, on nunerous occasi ons —both before and after United

States v. Morrison, 529 U. S. 598 (2000) and Jones v. United States,

529 U. S. 848 (2000) —this court has held that 18 U.S.C. § 922(09)
is aconstitutional exercise of Congress’s power under the Comrerce
Cl ause and that 8 922(g) is constitutionally applied to a defendant
who evidences entirely intrastate possession of a firearmthat is

manuf actured out-of-state. See, e.q., United States v. Lee, — F. 3d

-, 2002 W 31410952, at *1-2 (5th Cr. 2002) (finding that a
sufficient interstate comerce nexus exists where the weapon was

manuf act ur ed out - of -state but possessed in Texas); United States v.

Cavazos, 288 F.3d 706, 712-13 (5th Cr.), cert. denied, 123 S. C

253 (2002); United States v. Henry, 288 F.3d 657, 664 (5th Cr.),

cert. denied, 123 S. C. 244 (2002); United States v. Daugherty,

264 F.3d 513, 518 (5th Gr. 2001), cert. denied, 122 S. C. 1113

(2002); United States v. Pierson, 139 F.3d 501, 503-04 (5th Gr.

1998); United States v. Kuban, 94 F.3d 971, 973 (5th Gr. 1996);

United States v. Rawls, 85 F.3d 240, 242-43 (5th Gr. 1996). As

conceded, Fobbs’ s appel | ate ar gunent r egar di ng t he
constitutionality of 18 U.S.C. 8§ 922(g) is not an open question in
this circuit. Mrtin, 254 F.3d at 577.

Fobbs's final contentionis that his 1996 state conviction for
theft froma person does not constitute a “prior felony conviction”
as required by U S.S.G 88 2K2.1(a)(4) and 4Bl1.2 for the district
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court to i npose a base offense | evel of twenty because it is not an
“of fense puni shabl e by death or inprisonnment for a term exceedi ng
one year."”?3
At the tinme of Fobbs’s sentencing for the 1996 conviction

theft froma person was a state jail felony under Texas |aw. See
TeEX. PeENaL CobE 8§ 31.03(e)(4)(B). Although state jail felonies at
that time carried a nmaxi mum puni shnent of two years and a fine of
$10, 000, Tex. PenaL CoDE § 12. 35, Texas’s Code of Crimnal Procedure
required that if a defendant convicted of a state jail felony had
no previous felony convictions, the state sentencing judge had to
suspend the sentence of confinenent and place the defendant on
comuni ty supervision (probation). See Tex. Cooe CRM P. art.
42.12, § 15(a) (1996) (“[T]he judge shall suspend the inposition of
the sentence of confinenent and place the defendant on comunity
supervi sion, unless the defendant has been previously convicted of

a felony”). Wen sentenced for his state jail felony of theft from

3 SENTENCI NG GUI DELI NES MANUAL, 8§ 4B1.2 cnt. 1 (2000). Under
the Firearns Guideline in the United States Sentencing Comm ssion
Qui del i nes Manual for the year 2000, 8 2K2.1(a)(4) allows for a
base offense |l evel of twenty if “the defendant had one prior
felony conviction of either a crinme of violence or a controlled
substance offense.” U. S. SENTENCI NG GUI DELI NES MANUAL,

8§ 2K2.1(a)(4)(2000). Application note 5 to the commentary to

§ 2K2.1 directs that “prior felony conviction” is defined under
the Definitions of Terms in 8 4B1.2. 1d. at cnt. 5. Application
note 1 to 8 4B1.2 states that the term“‘prior felony conviction
means a prior adult federal or state conviction for an offense
puni shabl e by death or inprisonnent for a term exceedi ng one
year, regardl ess of whether such offense is specifically
designated as a felony and regardl ess of the actual sentence

i nposed. ” U. S. SENTENCI NG GUI DELI NES MANUAL, 8§ 4B1.2 cnt. 1 (2000).



a person, Fobbs had not previously been convicted of a felony. He
thus maintains that because the state sentencing judge had no
discretion to sentence himto “inprisonnent for a term exceeding

one year,” the crime falls outside of the definition of a “prior
fel ony conviction” under 88 2K2.1(a)(4) and 4B1. 2, and the district
court erred in calculating his base offense |evel at twenty.
Fobbs raises this point for the first tine on appeal. W nust
therefore review the sentence for plain error, under which Fobbs
must show there was error, that was plain and that affected his
substantial rights. Henry, 288 F.3d at 664. W w | thereafter
correct the plain error only if it seriously affects the fairness,
integrity or public reputation of the judicial proceeding. Id;

United States v. Ravitch, 128 F.3d 865, 869 (5th Cr. 1997).

A recent panel decision of this court obviates the need for us
to address Fobbs’s argunent on this point in nmuch detail. See

United States v. Cai cedo-Cuero, — F.3d —, 2002 WL 31521599, at * 4-

6 (5th Cr. 2002); Appellant Reply at 2 (Fobbs arguing that

“[b] ecause Cai cedo-Cuero presents essentially the sanme issue as

that presented here, this Court should hold this case pending a

decision.”). In Caicedo-Cuero, this court held that the

defendant’s 1995 Texas state jail felony qualifies as a “prior

fel ony conviction” for sentencing purposes under U S.S.G § 2L1.2

even though Texas law at the tinme of the defendant’s sentencing

call ed for mandatory communi ty supervi sion for the defendant. 2002

WL 31521599, at *6 (“Considering both the reason for creation of
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the state jail felony category and the fact that such crinmes were
still substantively regarded as felonies supports the notion that

the fact that a defendant is a first-tinme offender [is], as
the district court l|abeled it, a nere ‘sentencing factor’ that
resulted in automati c suspensi on of the sentence of confinenent.”).
We are bound by this precedent to overrul e Fobbs’s final objection.
See Martin, 254 F.3d at 577.

CONCLUSI ON

Finding no error, we AFFIRM Fobbs’s sentence.



