IN THE UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

No. 01-21145

Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus
LI ONELL CHARLES BALTI MORE,

Def endant - Appel | ant.

Appeal fromthe United States District Court
For the Southern District of Texas
(01- CR-406)

Novenber 25, 2002
Bef ore H G3 NBOTHAM SM TH, and CLEMENT, G rcuit Judges.
PER CURI AM *

Lionell Charles Baltinore appeals his sentence after pleading
guilty to being a felon in possession of afirearm in violation of
18 U.S.C. 88 922(g)(1), 924(a)(2). Baltinore argues that the
district court erred in applying the cross reference in U S.S.G 8§
2K2.1(c)(1)(A) to calculate his sentence. He argues that the court

erred in finding that he possessed a firearmin connection with the

"Pursuant to 5THCQR R 47.5, the court has determ ned that this
opi ni on shoul d not be published and i s not precedent except under the
limted circunstances set forth in 5THGQR R 47.5. 4.



comm ssi on of another of fense, nanely possessionwith the intent to
distribute 13.3 grans of crack cocai ne.

The district court’s application of the sentencing guidelines
is reviewed de novo, and its factual findings are reviewed for
clear error.?

Baltinore’s firearm was in plain view in the car he was
driving. After Baltinore was detained, a clear plastic bag
containing 13.3 grans of crack cocaine fell to the floor fromhis
rear pants area. G ven that the gun and the drugs had been in
close proximty to one another, the physical and functional nexus
between the drugs and the gun was net such that he was in
possessi on of the gun while commtting the of fense of possessi on of
crack cocaine with intent to distribute.?

Baltinore also argues that 18 US C 8§ 922(g)(1) is
unconstitutional because it requires only a m ni mal Comrerce C ause
nexus. He acknow edges that this argunent is foreclosed by this
court’s decision in United States v. Daugherty,® but seeks to
preserve the argunent for further review. Baltinore' s sentence is

AFFI RVED.

1'United States v. Vasquez, 298 F.3d 354, 356 (5th Cir. 2002).

2 See United States v. Mtchell, 166 F. 3d 748, 755-56 (5th Cir
1999) .

3264 F.3d 513 (5th Gir. 2001), cert. denied, 122 S. C. 1113
(2002).



