IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-21227
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

ver sus

Kl RKPATRI CK LAVONTE BROCKS,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas
(01- CR-458)

August 28, 2002

Bef ore H G3 NBOTHAM SM TH, and CLEMENT, G rcuit Judges.
PER CURI AM *

Kirkpatrick Lavonte Brooks pled guilty to possession of a
firearmby a convicted felon in violation of 18 U S.C. 8§ 922(9),
and was sentenced to 120 nonths inprisonnent and 3 years of
supervi sed rel ease. He appeals his sentence as well as the factual
basis offered in support of his quilty plea. W affirm his
conviction, vacate his sentence, and remand for resentencing.

Brooks argues for the first time on appeal that the factual

"Pursuant to 5TH QR R 47.5, the court has determnm ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



basis offered in support of his guilty plea was insufficient to
support the interstate commerce el enent of his offense because it
only showed that the gun traveled in interstate conmerce at sone
point in the past. He concedes that this argunent is foreclosed by
our precedent,! and seeks only to preserve the claim for Suprene
Court review.

Brooks also argues that the district court erred in
calculating his base offense |evel under Section 2K2.1 of the
Sentencing GQuidelines by treating his two prior convictions for
unaut hori zed use of a notor vehicle as “crinmes of violence.”
Al t hough the district court’s treatnent of the prior convictions as
“crines of violence” was correct under our precedent at the tine,?2
under our recent en banc decision in United States v. Charles
unaut hori zed use of a vehicle is not a “crinme of violence” for
sent enci ng purposes.?® Accordingly, we vacate Brooks’ sentence and
remand to the district court for re-sentencing.

Brooks also contends that the district court inpermssibly
del egated its authority to the probation officer by permtting the
probation officer to determ ne Brooks’ "ability to pay" the costs

of drug and al cohol detection and treatnent. G ven that we have

! United States v. Daugherty, 264 F.3d 513, 518 & n. 12 (5th
Cr. 2001).

2 United States v. Jackson, 220 F.3d 635, 639 (5th Cr. 2000),
overruled by United States v. Charles, 2002 W. 1764147 (5th Cr.
July 31, 2002).

3 Charles, 2002 W. 1764147, at *4.



vacated his sentence, this i ssue is nobot and we decline to consi der
t he questi on.
We AFFI RM Br ooks’ convicti on, VACATE his sentence, and REMAND

for resentencing in accordance with this opinion.



