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PER CURI AM *

Julio A Ranps appeals his jury trial convictions of
conspiracy to possess cocaine and marijuana Wwth intent to
distribute and possession of cocaine with intent to distribute.
Ranps contends that heis entitled to reversal because, pursuant to

Daubert, the district court rejected his proffer of expert

"Pursuant to 5TH QR R 47.5, the court has determnm ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



testinony that a voice on an incul patory audi ot ape was not that of
Ranos. !

This court “review[s] the district court’s determ nation of
adm ssibility of expert testinony under Daubert for abuse of
discretion.”? |If we find an abuse of discretion, we “review the
error under the harm ess error doctrine, affirmng the judgnent]]
unless the ruling affected substantial rights of the conplaining
party.”® A qualified person may testify as an expert “if (1) the
testinony i s based upon sufficient facts or data, (2) the testinony
is the product of reliable principles and nethods, and (3) the
W tness has applied the principles and nethods reliably to the
facts of the case.”* Daubert holds that Rule 702 i nposes a speci al
obligation upon the district court to “ensure that any and all
scientific testinony or evidence admtted is not only rel evant, but
reliable.”® The proponent nust prove reliability by a

preponder ance of the evidence.®

1 See Daubert v. Merrell Dow Pharm, Inc., 509 U S. 579
(1993).

2 Pipitone v. Biomatrix, Inc., 288 F.3d 239, 243 (5th Cir
2002) .

3 Bocanegra v. Vicmar Servs., Inc., 320 F.3d 581, 584 (5th
Cr. 2003).

* Fep. R Evip. 702.
5509 US at 589.

6 Mbore v. Ashland Chem Co., 151 F.3d 269, 276 (5th Cr
1998) (en banc).



The district court excluded the testinony of Ranps’s expert
because Ranps failed to show that it passed nuster under Rule 702
and the criteria in Daubert.” The district court’s decision to
excl ude the testinony was not based on an erroneous interpretation
of Rule 702 or Daubert, or on a clearly erroneous assessnent of the
expert’s proposed testinony. Accordingly, the ruling did not
constitute an abuse of discretion.

Assum ng arguendo that there was error, Ranpbs still is not
entitled to relief because exclusion of the expert’s testinony did
not affect his substantial rights. By his expert’s testinony,
Ranpbs sought to challenge only the admssibility of one tape that
contained his voice; Ranps did not challenge the admssibility of
the other tapes that contained his voice or of the tapes that
contai ned voices of other coconspirators talking about Ranps’s
i nvol venent in the conspiracy. Wthout any reliance on the one
chal | enged tape, the Governnent presented overwhel m ng evi dence of
Ranmpbs’s guilt.?8

Ranos al so contends, for the first tinme on appeal, that he is

entitled to reversal because he was denied his Sixth Anmendnent

" See 509 U.S. at 592-95.

8 Cf. United States v. Washington, 44 F.3d 1271, 1283 (5th
Cr. 1995) (“[EJlven if admtting any or all of the questioned
opinion testinony had been error, reversal wuld not be
required.... [T]he governnent presented overwhel mng evidence
est abl i shing Washi ngton’s guilt; thus any error that the court may
have made in admtting those sni ppets of opinion was harmless.”).

3



right to present a defense. The Eighth Crcuit rejected a simlar
challenge in United States v. Bahena after concluding that the
Daubert rule is not arbitrary and the application of Daubert in
that case was not “disproportionate to its purpose, in the sense
that it mght [have] unreasonably restrict[ed] the defendant’s
right to present evidence in his own defense.”® The sane is true
in Ranpbs’ s case. Accordingly, Ranos’s Sixth Amendnent rights were
not violated by the district court’s Daubert ruling.

AFFI RMED.

9 223 F.3d 797, 808-10 (8th G r. 2000).
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