IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-21261
Conf er ence Cal endar

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,
vVer sus
JAVI ER CASTI LLO RCSALES
al so known as Francisco Castill o,

al so known as Felipe Castill o-Rosal es,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. H 01-CR-564- ALL

February 20, 2003
Before WENER, EMLIO M GARZA, and CLEMENT, Circuit Judges.

PER CURI AM *

Javier Castillo-Rosales pleaded guilty to illegal reentry
into the United States after deportation in violation of 8 U S. C
8§ 1326. He appeals the district court’s interpretation of
US S G 8 2L1.2(b)(1)(C at his sentencing. He argues that his
prior felony conviction for possession of cocaine did not nerit
the eight-level adjustnent provided in U S S.G 8§ 2L1.2(b)(1) (0O

for an aggravated felony. He asserts that he shoul d have
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received only the four-level adjustnent provided in U S S G
8§ 2L1.2(b)(1)(D) for “any other felony.” Castillo-Rosales’s

argunents are foreclosed by United States v. Cai cedo-Cuero,

312 F.3d 697, 706-11 (5th Gr. 2002). The district court did not
err in assessing an eight-1level adjustnent, pursuant to U S S G
8§ 2L1.2(b)(1)(C, to Castillo-Rosales’s sentencing guideline
cal cul ati on.

For the first time on appeal, Castill o-Rosal es argues that
8 U S.C. 8 1326(b)(2) is unconstitutional because it treats a
prior conviction for an aggravated felony as a nere sentencing
factor and not an elenent of the offense. He contends that the
unconstitutionality of the statute is not renedied by treating
the prior aggravated felony as an el enent of the offense and
including it in the indictnment. Castill o-Rosal es concedes that

his argunent is foreclosed by A nendarez-Torres v. United States,

523 U. S. 224 (1998), but he seeks to preserve the issue for

Suprene Court reviewin light of the decision in Apprendi Vv. New

Jersey, 530 U S. 466 (2000). Apprendi did not overrule

Al nendar ez-Torres. See Apprendi, 530 U S. at 489-90; see al so

United States v. Dabeit, 231 F.3d 979, 984 (5th Cr. 2000).

Accordingly, this argunent |acks nerit.

AFFI RVED.



