IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-21277
Conf er ence Cal endar

DARRYL GLEN WALLACE,
Pl ai ntiff-Appellant,
ver sus

MERLYLI N OAENS, Li eutenant;
KEVIN BROMWN, O fi cer,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. H 00- CV-4505

© August 21, 2002
Bef ore H G3 NBOTHAM DAVI S, and PARKER, Circuit Judges.
PER CURI AM *

Darryl den Wall ace, Texas prisoner # 636243, appeals the
district court’s dismssal of his 42 U S.C. § 1983 action for
failure to state a claimpursuant to 28 U S. C
8 1915(e)(2)(B)(ii). He argues that district court erred in
dism ssing his action wthout giving himan opportunity to prove
his allegations by presenting witnesses. Wllace argues that

Li eutenant Merlylin Onens and O ficer Kevin Brown threatened to

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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cause himbodily harm Because Wall ace failed to allege that he
suffered fromany physical injury, de mnims or otherw se, the
district court did not err in dismssing his 42 U S.C § 1983
action for failure to state a claim See 42 U S.C. 8 1997e(e);

Siglar v. Hi ghtower, 112 F.3d 191, 193-94 (5th Gr. 1997); Gonez

v. Chandler, 163 F. 3d 921, 924 (5th Gr. 1999); see also MFadden

v. Lucas, 713 F.2d 143, 146 (5th Gr. 1983)(“[Mere threatening
| anguage and gestures of a custodial office[r] do not, even if
true, anmount to constitutional violations.”).

VWal | ace’ s appeal is without arguable nerit and, therefore,

is DI SM SSED as fri vol ous. See Howard v. King, 707 F.2d 215, 220

(5th Gr. 1983); 5THAQR R 42.2. Willace is advised that the
district court’s dismssal of his civil action and the di sm ssal
of this appeal both count as “strikes” under 28 U S.C. § 1915(Qq).

See Adepegba v. Hammons, 103 F.3d 383, 387 (5th Gr. 1996).

Wal | ace is al so advised that once he accunul ates three strikes,
he may not proceed in forma pauperis in any civil action or
appeal filed while he is incarcerated or detained in any facility
unl ess he is under imm nent danger of serious physical injury.
See 28 U.S.C. § 1915(q).

APPEAL DI SM SSED; SANCTI ON WARNI NG | SSUED.



