IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-21304

Summary Cal endar

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,

ver sus

SAMUEL JAI MES POWPA, al so known as Eki zi el Cardenas, al so known as
Ef ren Moreno, al so known as Sanuel Ponpa Jai nes

Def endant - Appel | ant.

Appeal fromthe United States District Court
For the Southern District of Texas
USDC No. 01-CR-566

August 23, 2002
Before H G3 NBOTHAM SM TH, and CLEMENT, G rcuit Judges.

PER CURI AM *

Sanuel Jaines Ponpa pled guilty to illegal presence in the
United States following deportation after conviction for an
aggravated felony, in violation of 8 U S.C. § 1326(a) and 8 U S. C.
8§ 1326(b)(2), and was sentenced to 48 nonths i nprisonnment and three
years of supervised rel ease.

Ponpa argues that the district court commtted reversible

error by failing to conply with FEDR CRM P. 32(0 (3)(A), which

"Pursuant to 5TH QR R 47.5, the court has determnm ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



requires the court to verify that the defendant and defendant’s
counsel have read and discussed the presentencing report.! He
failed to raise this issue below, so we review only for plain
error.?

Although it is clear that the district court did not
affirmatively ask Ponpa or his counsel whether he had read the
report, we have not interpreted Rule 32 as creating an absol ute
requi renent that the district court specifically ask if a def endant
has been given an opportunity to read the report.® Instead, we
“draw reasonabl e i nferences fromcourt docunents, the defendant’s
statenents, and counsel’s statenents” to determ ne whet her Ponpa
has been gi ven an opportunity to read the report with his counsel.*

Ponmpa’ s counsel admts that he read the presentencing report
and filed a sentenci ng nenorandumreferencing the report, and thus
the only question that remains is whether we can draw a reasonabl e
inference fromthe record that Ponpa also read the report. G ven
that Ponpa was provided with the presentencing report al nost one
nmont h bef ore he was sentenced and that his counsel submtted to the
district court a docunent indicating that his client did not object
to the presentencing report, we conclude that there was no plain or

obvi ous error.

YFep. R CRM P. 32(0) (3)(A).
2 United States v. Henry, 288 F.3d 657, 664 (5th GCr. 2002).

3 United States v. Esparaza- Gonzal ez, 268 F.3d 272, 274 (5th
Cr. 2002).
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Ponpa al so argues that the “aggravated felony” provisionin 8
US C 8 1326 is unconstitutional, but as he notes, this argunent
is foreclosed by Al nmendarez-Torres v. United States.®

AFF| RMED.

5 523 U.S. 224 (1998).



