IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-21315
Summary Cal endar

CHARLES W TAYLOR JR.,
Pl ai ntiff-Appellant,

ver sus

COASTAL SECURITIES, LTD
Def endant - Appel | ee.

Appeal fromthe United States District Court
For the Southern District of Texas
(Gvil Action No. H 00-3156)

July 12, 2002

Bef ore DAVI S, BENAVI DES, and CLEMENT, G rcuit Judges.
PER CURI AM *

Taylor becanme a vice president in the public finance
departnent of Coastal Securities, L.P. (“Coastal”) in August 1999.
David Holland, a partner and Senior Vice President of Coastal
hired Taylor with the approval of Dw ght Whitehead, President and
CEO of Coastal. Tayl or was expected to help maintain existing

accounts and to generate newrevenue either by increasing the val ue

" Pursuant to 5THQOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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of existing contracts or securing new clients. Taylor failed to
bring in any new revenue during his enploynent. Tayl or was
Coastal’s only African-Anerican banker.

I n February 2000, Coastal’s human resources nmanager inforned
Holland that a female enployee had been offended by a conment
Tayl or nade conparing the strawberries on a cake to a woman's
ni ppl es. The enpl oyee al so reported being offended by Taylor’s
behavior on two other occasions. Wth Witehead s approval,
Hol | and term nated Tayl or’ s enpl oynent the day after hearing about
the enpl oyee’ s all egations. Both Holland and Witehead testified
that Taylor’s alleged questionabl e behavior, sone of which Tayl or
admts should cause a conpany to fire an individual, was not the
reason for the termnation but rather nerely played into the timng
of the deci sion. Hol  and and Wiitehead further testified that
Taylor’s failure to produce any revenue and his insufficient
prospects for production were the reasons for his term nation.

Taylor filed suit against Coastal, <claimng race-based
di scrim nation. The district court considered Taylor’'s federa
claimthat Coastal violated Title VII of the Cvil R ghts Act of
1964, 42 U.S.C. § 1981, and his state clains that Coastal violated
the Texas Conm ssion on Human R ghts Act (“TCHRA’) and committed
the tort of intentional infliction of enotional distress. The
district court granted Coastal’s notion for conplete sumary

j udgnent on each of the clains.



Taylor appeals the grant of summary judgnent on his
discrimnation and intentional infliction of enotional distress
clainms as well as the district court’s decision to exclude certain
portions of Taylor’'s affidavit testinony. W review the grant of

summary judgnent de novo, Norman v. Apache Corp., 19 F.3d 1017

1021 (5th Gr. 1994), and the exclusion of evidence for abuse of

di screti on. St. Romain Vv. Industrial Fabrication and Repair

Services, 203 F. 3d 376, 381 (5th G r. 2000).

Taylor clainms that the district court abused its discretion
when it excluded three portions of Taylor’s affidavit testinony.
The district court struck the fifth and eighth sentences in
paragraph two of Taylor’'s affidavit for denonstrating a |ack of
personal knowl edge and a basis in hearsay and thus failing to
conply with Rule 56(e). The district court also struck paragraph
ni neteen of Taylor’s affidavit for inproperly contradicting his
prior deposition testinony.

The fifth sentence of the affidavit reads: “After M. Hoopes
and M. Howell left Coastal | was hired to save their accounts.”
The eighth sentence reads: “M. Hoopes and M. Howell accepted
enpl oynent with conpetitors of Coastal, and were attenpting to
encour age the custoners with whomthey had devel oped rel ati onshi ps
while enployed by Coastal to shift their business to new
enpl oyers.” Having carefully reviewed the record and these

sentences in context, we rule that the district court did not abuse



its discretion in determning that the statenents |ack persona
know edge and are based in hearsay.

The district court struck paragraph nineteen for inproperly
contradicting Taylor’'s prior deposition testinony. In his
deposition Taylor testified that the only physical synptom of the
distress he suffered due to his termnation was sleep |oss and
scoffed at the notion that he nmay have been treated for a
psychol ogi cal or enotional problem In a subsequent affidavit
Taylor <clained that after his termnation he suffered from
depression, appetite loss, humliation, and sl eepi ng problens. The
district court called the affidavit testinony “self-serving” and
found it inadmssible due to its inconsistency with Taylor’s

earlier deposition. See S.WS. Erectors, Inc. v. Infax, Inc., 72

F.3d 489, 495 (5th Cr. 1996) (“It is well settled that this court
does not allow a party to defeat a notion for summary judgnent
using an affidavit that inpeaches, wthout explanation, sworn
testinony.”). The district court did not abuse its discretion in
ruling that the affidavit did not supplenent but rather was
i nconsistent with the earlier deposition.

Even if admtted, paragraph nineteen would not alter the
enotional distress ruling. Texas takes a strict approach to

intentional infliction of enptional distress. See GIE Sout hwest ,

Inc. v. Bruce, 998 S.W2d 605, 612 (Tex. 1999). Taylor’s situation

is not one of the unusual and extrene circunstances where Texas



allows such a claim |[d. at 613.

Taylor has further failed to produce evidence that the
legitimate non-discrimnatory reasons Coastal presented for
Taylor’s termnation, |ack of revenue production and insufficient
prospects for production, were a pretext for discrimnation.
Taylor has not put forth evidence that he was treated any
differently than other enployees in his position.

Havi ng carefully reviewed the record and read the briefs, we
AFFIRM the district court’s grant of summary judgnent on the
discrimnation and enotional distress clains for essentially the
reasons stated in that court’s opinion. W also AFFIRMthe court’s

deci sion to exclude portions of the affidavit.



