IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-21318

Summary Cal endar

M CHAEL L. M LLER,

Pl ai ntiff-Appellant,

SOUTHWESTERN BELL TELEPHONE COMPANY,
Def endant - Appel | ee

Appeal fromthe United States District Court
for the Southern District of Texas
No. H-00-1869

Oct ober 7, 2002
Before KING Chief Judge, and WENER and PARKER, Circuit Judges.
PER CURI AM ~
Plaintiff-Appellant Mchael L. MIller appeals fromthe
district court’s decision granting sunmary judgnent to Defendant -

Appel | ee Sout hwestern Bell Tel ephone Conpany (“SWBT”) on Mller’s

Pursuant to 5THGQR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR R
47.5. 4.



clains for disability discrimnation and retaliation under the
Anmericans with Disabilities Act, 42 U S.C. 8§ 12101 (1994) (“the
ADA’). For the reasons set forth below, we AFFIRMthe district

court’s grant of sunmmary judgnent to SWBT.

|. FACTUAL AND PROCEDURAL BACKGROUND

Plaintiff-Appellant MIller is a fifty-three year-old nale
who has been enpl oyed by SWBT since 1974. Ml ler began his
career at SWBT as a cable splicer’s hel per and, by 1998, had
advanced within the conpany ranks to the position of custoner
service technician, or “CST.” Also by 1998, MIler had devel oped
a condition called spondylolisthesis, which is the displacenent
of vertebrae, as well as arthritis in both of his knees. In
addition to these nmal adies, MIler suffered froma heart
condition that required surgery in 1994, 1996, and 1998.

Wil e working at SWBT, M Iler received disciplinary action
fromhis enployer on several occasions. On January 11, 1993,
SWBT suspended MIler for one day, with pay, for shopping at an
Acadeny Store during a period of tinme in which he should have
been working. In May 1997, SWBT gave MIller a witten reprimand
for failing to allot the actual anmount of tine he worked on his
time report.

The record indicates that MIler’s case of spondylolisthesis
and arthritis of the knees did not inpede his ability to perform
in his occupational capacity at SWBT. After undergoi ng heart
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surgery, MIller returned to his CST position in Septenber 1998.
Follow ng his return to work, MIler’s physician provided Dal e
Dugas, MIller’s imedi ate supervisor, a witten note indicating
the limtations of MIler’s post-operation work schedul e.
According to physician’s orders, MIler was permtted to work
forty hours per week plus ten hours of overtinme w thout physical
restriction, but only under the condition that M|l er received
two consecutive days off per week. Wien MIller initially
returned to work, Dugas scheduled MIler to work six days

(excl udi ng Sundays), but altered the schedule to allow himto
work no longer than fifty hours with two consecutive days off per
week. Ml ler concedes that SWBT fully accomodat ed the
physi ci an’s proposed wor k schedul e.

On Novenber 10, 1998, SWBT fired MIler for m srepresenting
his time reports because, according to SWBT, he indicated on his
reports that he perforned work that he never perfornmed. SWBT
eventually replaced MIler with a fifty-six year-old nale.

MIler maintains that he did not falsify his tinme report on
Septenber 21, 1998, but instead designated the tinme taken for
travel, cleaning, and gassing his vehicle, on his tine report.

On Cctober 21, 1999, Mller filed a charge with the Equal
Enmpl oynent Qpportunity Comm ssion (“EECC’), claimng that he was
di scrim nated agai nst on account of his age and disability.
MIler received a right to sue letter fromthe EEOC on April 20,
2000. Mller filed the instant action in the United States
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District Court for the Southern District of Texas on June 5,

2000, alleging, inter alia, (1) that SWBT violated the Age

Discrimnation in Enploynent Act, 29 U S. C. 8§ 621 et seq.(1994)
(“ADEA") because age was a notivating factor and nade a
difference in the decision to replace Mller wth a person that
was younger and less-qualified; (2) that SWBT violated the ADA by
discrimnating against and treating MIller in alight |ess
favorable than its non-di sabl ed workers; (3) that SWBT retaliated
against M|l er because he had infornmed SWBT of his disability and
asserted his rights under the ADA;, (4) that SWBT acted
intentionally or with reckless disregard to cause M|l er severe
enotional distress; and (5) that MIller violated the Fair Labor
Standards Act, 29 U S.C. § 201 et seq. (1994) ("“FLSA").

In response to MIler’s conplaint, SWBT noved for summary
j udgnent on August 31, 2001, arguing (1) that MIler’s ADA and
ADEA cl ai nr8 shoul d be di sm ssed because he could not establish a
prima facie case of discrimnation; (2) that SWBT had provided a
legitimate, non-discrimnatory reason for dismssing MIller; and
(3) that MIler could not show that SWBT's | egitinmate, non-
discrimnatory reason for his dismssal was a pretext for
discrimnation. SWBT also urged summary judgnent on Mller’s
infliction of enotional distress clains, asserting that he could
not provi de evidence of either severe enotional distress or

intentional or reckless conduct.



In its Menorandum and Order of Cctober 22, 2001, the
district court awarded sunmary judgnent in favor of SWBT on al
clains, finding that MIler had not denonstrated a prima facie
case of discrimnation or retaliation under either the ADA or the
AEDA, and that he had failed to adduce evidence of extreme and
out rageous conduct supporting the intentional infliction of
enotional distress or FLSA clainms. The district court then
dismssed Mller's case with prejudice.

MIler tinely appeals the district court’s grant of sunmary
judgnment on his disability discrimnation and retaliation clains

under the ADA.!

1. STANDARD COF REVI EW
We review the district court’s grant of sunmary judgnment to
SWBT de novo, applying the sane standards as the district court.

Rivers v. Cent. & S W Corp., 186 F.3d 681, 683 (5th Gr. 1999).

Summary judgnent is appropriate if no genuine issue of nmateri al
fact exists, and the noving party is entitled to judgnent as a
matter of law. See FED. R Qv. P. 56(c). A factual dispute is

genui ne when a reasonable jury could return a verdict for the

1 This court need not address whether plaintiff raised a
genui ne issue of material fact regarding his clains for
di scrimnation under the ADEA, infliction of enotional distress,
and violation of the FLSA. Ml ler waived review of these issues
by not incorporating theminto the Argunent of his Brief. See,
e.q., Sherrod v. Am Airlines, 132 F. 3d 1112, 1119 n.5 (5th G
1998) (citing cases and FED. R Aprp. P. 28).
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non-noving party. Anderson v. Liberty Lobby Inc., 477 U S. 242,

248 (1986).
The substantive | aw dictates which facts are materi al

Stewart v. Mirphy, 174 F. 3d 530, 533 (5th Gr. 1999), and an

issue is material if its resolution could affect the outcone of
the action, Anderson, 477 U S. at 248. Moreover, in sunmary
j udgnent proceedings, the record is considered in the |ight nost

favorable to the non-noving party. Dupre v. Charter Behav.

Health Sys. of Lafayette, Inc., 242 F.3d 610, 613 (5th Gr. 2001)

(citing Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475

U S 574, 587-66 (1986). Summary judgnent is ultimately
appropriate if the non-novant fails to establish facts supporting

an essential elenent of his prima facie claim Mson v. United

Air Lines, 274 F.3d 314, 316 (5th Gr. 2001) (citing Cel otex

Corp. v. Catrett, 477 U S. 317, 322 (1986)).

[11. MLLER S ADA CLAI M BASED ON REGARDED DI SABI LI TY

The ADA prohibits discrimnation by private enpl oyers
against any qualified individual with a disability. See, e.q.
Dupre, 242 F.3d at 613. \When claimng discrimnation based on
disability, a plaintiff nust establish that: (1) he was disabl ed;
(2) he was none-the-less qualified to do the job; (3) an adverse
enpl oynent action was taken against him and (4) that he was
replaced by or treated | ess favorably than non-disabl ed
enpl oyees. E.qg., id. |If a plaintiff can assert a prima facie
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case for disability discrimnation, the burden shifts to the

enpl oyer to articulate a legitimate, non-discrimnatory reason
for the adverse enpl oynent action; should the enpl oyer succeed in
doing so, the burden the shifts back to the plaintiff to
establish that the articul ated reason was nerely a pretext for

di scri m nati on. Mclnnis v. Alanb Cnty. Coll. Dist., 207 F. 3d

276, 282 (5th Cir. 2000).

An individual qualifies as disabled under the ADA if he
denonstrates: (1) he has a physical or nental inpairnent that
substantially limted one or nore of his major life activities;
(2) he has a record of such inpairnent; or (3) he is regarded as

havi ng such an inpairnment. E.g., Aldrup v. Caldera, 274 F.3d

282, 286 (5th Cir. 2001); Mlnnis, 207 F.3d at 279-80.

When asserting a regarded disability, a plaintiff such as
MIler is required to denonstrate that his enployer m stakenly
believed that either (1) he had a physical inpairnent that
substantially limted one or nore major |ife activities; or (2)
he had an actual, non-limting inpairnment that substantially
limts one or nore major |ife activities. Aldrup, 274 F.3d at

287 (citing Sutton v. United Air Lines, 527 U S. 471, 489

(1999)). Under each of these scenarios, an enployer nust
“entertain sone m sperception regarding the individual —either
that he has a substantially Iimting inpairnent that he does not

have or the inpairnment is not so limting as believed.” |d.



On appeal, MIller insists that his enployer regarded him as
suffering a physical inpairnment that substantially limted a
major life activity.?2 Hence, the key inquiry is whether SVBT
m st akenly perceived that M|l er had an inpairnent that
substantially limted his major life activity of “working.”® The
Suprene Court recently reenphasi zed that when working is the
major life activity under consideration, the statutory phrase
“substantially limts” requires a plaintiff to allege that he was
unable to work in a broad range or class of jobs, rather than one

specific job. Toyota Motor Mg., Ky., Inc. v. Wllians, 534 U S

184, - - -, 122 S. C. 681, 692 (2002) (quoting Sutton, 527 U S.

at 491). Conbining the relevant analytical criteria yields the

follow ng standard, which is directly applicable to the instant
case: To denonstrate that SWBT regarded himas disabled, Mller

must produce evidence that SWBT m stakenly believed that he had

2 Mller does not argue that SWBT had the m staken
perception that he had a substantial, non-limting inpairnent.

3 The Suprene Court has defined major life activity as
those activities that are “of central inportance to daily life.”
Toyota Motor Mg., Ky., Inc. v. Wllians, 534 U S. 184, - - -,
122 S. C. 681, 691 (2002). Exanples of major life activities
i ncl ude speaki ng, breathing, |earning, and working. E.q.,

Al drup, 274 F.3d at 286. Throughout this litigation, MIl|er has
asserted only that his major life activity of working has been
inplicated. Had MIler asserted another major life activity, the
anal ysis on substantial limtation would be drastically
different. Wllians, 122 S. C. at 693. (“Sutton did not suggest
that a cl ass-based anal ysis should be applied to any ngjor life
activity other than working.”).




an i npairnment that nade himunable to work in a broad class or
range of jobs, as opposed to one specific job.

In granting sunmary judgnent to SWBT, the district court
determ ned that MIler had not net the requirenents for being
regarded as having a disability. The trial court found that
M Il er had not offered sufficient evidence to raise any inference
that SWBT believed that MIller’s inpairnments would substantially
limt himin the major life activity of working. This precluded
MIler fromsuccessfully asserting his prima facie case for
disability discrimnation. The court also concluded that even
had MIler established a prinma facie case, he still would not
have been able to advance a viable claimthat SWBT' s legitimate,
non-di scrimnatory reason was a nere pretext for discrimnation
We find it unnecessary to di scuss whether SWBT' s proffered reason
was nondi scrimnatory because it is quite clear that Mller did
not fulfill his initial burden of neeting his prinma facie case
for disability discrimnation.

MIler asserts that he can fulfill his sumary judgnent
burden by denonstrating that SWBT did regard hi mas being

di sabled prior to his termination.* He offers the follow ng

4 In his Brief, MIller asserts that he can “clearly neet
at least two” of the factors, i.e., that he had a substantially
limting physical inpairnment (actually disabled) and that he was
regarded as such, that would qualify himas disabled. However,
he offers no real support for this contention. The district
court recognized that MIler did not contend that he was actually
di sabl ed, but only that SWBT regarded himas disabl ed, and
therefore did not rule on the actual disability. Further, on
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argunents for consideration: that it was only after he returned
fromsix-week disability | eave that SWBT began the process of
dismssing him that he was substantially |limted because he was
restricted as to the duration he could work under the physician’s
orders, and his work schedul e was thus cut from ei ghty-four hours
per week to fifty; and that three weeks afer his return from
disability | eave, upon his request for rest and nedication, he
was suspended and then fired.

On the other hand, SWBT contends that the summary judgnent
evi dence established that SWBT did not regard MIler as having an
i npai rment that substantially imted a major life activity.

SWBT al so asserts that an enployer should not be held Iiable
under the ADA for “regarding” an individual with having a
disability where the enployer nerely relies upon restrictions

pl aced upon the enpl oyee by the enployer. It argues further that
MIler was allowed to work as a fully functioning CST wi thout any
restrictions beyond those prescribed by his doctor.

Vi ewi ng any factual disputes in the light nost favorable to

the nonnoving party, we will assune that all of Mller’s

appeal, MIller states that he “may have had no inpairnent at al
but Defendant treated himas having a substantial limting
inpairment.” Gven this statenent, it appears that MIler is not
taking his claimof actual disability very seriously; but in the
unli kely circunstance that he were, this argunent cannot be
asserted for the first tinme on appeal since Mller’s initial
argunent on the issue was insufficient for the district court to
rule on it. See, e.q., Brown v. Anes, 201 F.3d 654, 663 (5th
Cir. 2000).
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all egations are true. However, even in the light nost favorable
to him MIller’s contentions fall short of raising a genuine
issue of fact. Initially, MIller fails to adduce evi dence to
support a claimthat SWBT believed that he was unable to
participate in a broad range of jobs. He does not even appear to
i ntroduce evidence that SWBT believed that he was unable to
participate in one specific job, as he was allowed to conti nue
wor ki ng as a CST subsequent to his return fromdisability |eave.
Moreover, Ml ler’s supervisor Dugas testified that it was his
understanding that MIler had difficulty with his knees if he
squatted for too long and his back hurt if he sat for |ong
periods of tinme. MIller does not dispute the additional
testinony in which Dugas indicated that these kinds of conplaints
were not unusual from nmenbers on his crew, and therefore he did
not perceive these physical ailnents as significantly [imting.
The fact that MIler was term nated weeks after his return
and that he was suspended after his request for rest and
medi cation does not sufficiently establish that SWBT believed
that he was unable to work a broad range of jobs. Wile his
termnation may (nerely in a circunstantial sense) indicate that
SWBT believed that he was unable to be enployed as a CST, this
does not sufficiently raise a genuine issue as to whether SWBT
believed that MIler was unable to work in a range of
occupational positions. See Dupre, 242 F.3d at 616 (denying
plaintiff’s regarded disability claimeven though defendant fired
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plaintiff because “an enpl oyer does not necessarily regard an
enpl oyee as having a substantially limting inpairnment sinply
because it believes the enployee is incapable of performng a
particul ar job”).

Mller's assertion that he suffered a substantial limtation
on his ability to work because instead of |aboring for his usual
ei ghty-four hour week, he had to work fifty, is equally
probl ematic. \When evaluating the traditional forty-hour work
week, courts have determned that the inability to work overtine
is not a substantial limtation on the ability to work under the

ADA. E.q., Cotter v. Ajilon Servs., Inc., 287 F.3d 593, 598-99

(6th Gr. 2002) (citing cases); see also Brennan v. Nat’'|l Tel

Directory Corp., 850 F. Supp. 331, 343 (E.D. Pa. 1994) (“The

inability to work overtinme hardly nakes a plaintiff

handi capped.”). In addition, this argunent does not address the
critical issue of whether MIler’s supervisors regarded him as
bei ng unable to work a broad range of jobs. Indeed, the
uncontroverted evidence indicates that MIler’s supervisor
believed that he could and woul d, despite his physician’s
directions, exceed his allotted work tine.

Further, SWBT cannot be considered to have regarded Ml er
as being disabled sinply because of its receipt of the note from
MIler’s physician. Significantly, MIler forgets that the
standard for regarded disability hinges on the m staken belief of
inpairment. “[1]f the enployer’s belief [about the enpl oyee’s
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condition] corresponds to the enployee’s or his physician’s
description of his [imtations, the enpl oyer cannot be viewed as

inproperly regarding himas disabled.” Eber v. Harris County

Hosp. Dist., 130 F. Supp. 2d 847, 863 (S.D. Tex. 2001). Even

assum ng arguendo that this evidence satisfactorily raises the

i ssue of SWBT's belief of his inpairnment, MIller’s introduction
of the doctor’s note is ultimately counterproductive to his cause
because it suggests that SWBT was correct, i.e., not mstaken, to
assune sone sort of inpairnent.

Because M Il er has not denonstrated that SWBT regarded his
physi cal condition to substantially Iimt his ability to perform
the major life activity of working during his tenure at SVBT, a
reasonable jury could not find that he was qualifiedly disabled.
MIler’s failure to introduce facts supporting this essenti al
el ement of his prima facie claimof disability discrimnation
indicates that the trial court acted properly in granting sunmmary

judgnent to SWBT on MIller’'s claimof disability discrimnation.

V. MLLER S CLAI M5 BASED ON RETALI ATI ON
MIler also asserts that he suffered unlawful retaliation
for participating in an act protected by the ADA. On this claim
we find it inportant to delve into issues that are nore
procedural in nature than those discussed by the district court.
SWBT has asserted both at the trial |evel and on appeal that
MIller failed to exhaust his adm nistrative renedies as to his
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claimfor retaliation. Throughout the course of this litigation,
MIler, for reasons unknown to this court, has conpletely
disregarded this line of argunent. Mller’s failure to
articul ate sone nodi cum of rebuttal argunent on this point proves
injurious to his cause, as the failure to exhaust adm nistrative
remedi es serves as an i ndependent basis to affirm sunmary

judgnent. See Randel v. United States Dep’t of Navy, 157 F. 3d

392, 395 (5th Cr. 1998) (stating that a plaintiff asserting
raci al discrimnation nust exhaust his adm nistrative renmedi es on
the claimbefore seeking reviewin federal court).

The trial court did not rule on this issue, instead opting
to evaluate the substantive requirenents of MIler’s retaliation
clainms, concluding eventually that he failed to raise a genui ne
issue of material fact on one elenent of his prinma facie case.
Since we conclude that the district court |acked jurisdiction to
consider MIler’'s retaliation claimon the nerits, we need not
address the nerits.

The jurisdictional problemhere relates to the fact that in
the charge MIler filed with the EEOC, he did not check the box
corresponding with “retaliation,” but did so for “age” and
“disability.” Froma procedural standpoint, SWBT argues, MIller
only properly raised allegations of intentional discrimnation
under the ADA and the ADEA. G ting a nunber of cases, SWBT
asserts that because the alleged retaliation in the instant case
occurred before MIler filed the initial EEOC charge, Ml ler
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shoul d have exhausted his adm nistrative renedies on that claim
prior to filing.

G ven this argunent, directly at issue is whether Mller’s
failure to fill in the appropriate box for retaliation, when he
al ready marked the box for disability and age discrimnation,
conpel s the conclusion that he failed to exhaust his
admnistrative renedies before filing a | awsuit under the ADA. A
review of this case using the sane standards as the | ower court
produces the sanme exact outcone, but on a dissimlar basis:
Summary judgnent is appropriate because MIler failed to exhaust
his adm nistrative renedies on his claimfor retaliation

There are several reasons why we believe this the correct
outcone in this matter. First, the federal anti-discrimnation
statutes, nost notably, Title VII have consistently required
claimants to fill in the appropriate correspondi ng boxes when
filing their claimfor unlawful enploynent action. See, e.q.

Price v. Harrah’s Md. Heights Operating Co., 117 F. Supp. 2d 919,

921-22 (E.D. Mo. 2000) (granting sumrmary judgnent on failure to
exhaust adm nistrative renedi es grounds for enployer because
plaintiff did not check the box for retaliation and did not
specifically allege retaliation in the text of the charge);

MCray v. DPC Indus., Inc., 942 F. Supp. 288, 294 (E D. Tex.

1996) (informng that when asserting a claimfor discrimnation

under Title VII, it is necessary for the appropriate box be
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checked in the EECC claim.®> By sinply checking the box
corresponding to the alleged basis for unlawful enpl oynent
action, a plaintiff sufficiently exhausts his adm nistrative
renmedies prior to a Title VII lawsuit. See, e.qg., id.

Second, the sane procedural requirenents for Title VII have
been interpreted to apply to EEOC charges filed under the ADA as
well. This court has also held that the ADA incorporates by
reference the adm nistrative procedural requisites found in Title

VI, Dao v. Auchan Hypermarket, 96 F.3d 787, 789 (5th Cr

1996), and that adherence to these prerequisites is necessary
prior to comrencing an ADA action in federal court against an
enpl oyer, id. Although this court has not addressed the issue of
whet her an ADA case cab be dism ssed for failure to fill in the
appropriate box, other courts encountering this issue support the

granting of summary judgnent. See, e.q., Talbot v. U S

Foodservice, Inc., 191 F. Supp. 2d 637, 640 (D. M. 2002) (“Were

a litigant has neither checked the box for discrimnation, nor

mentioned disability discrimnation or the ADA anywhere in his

5 1t is well-established that summary judgnent may be
grant ed agai nst a non-novant solely on the basis of failure to
exhaust adm nistrative renedies. E.g., Inst. for Tech. Dev. v.
Brown, 63 F.3d 445, 447 (5th G r. 1995). The Suprene Court has
held that a plaintiff may not bring clains in a lawsuit that were
not included in the filed EEOCC charge. Al exander v. Gardner-
Denver Co., 415 U. S. 36, 47 (1974). This requirenent serves to
enhance the adm nistrative enforcenent process by ensuring that
the EEOC can conduct a full investigation while also providing
the enpl oyer with advanced notice of the claimand an opportunity
to resolve the dispute. See Harper v. Godfrey Co., 45 F.3d 143,
148 (7th Gr. 1995).

16



charge of discrimnation, the EEOCC cannot reasonably have been
expected to have investigated disability discrimnation.”); cases
cited infra. Hence, the “box filling” requirenent cited by SWBT
appears to arise in the ADA context as well as the Title VI
cont ext .

Third, one of our sister circuits has indicated that in the
ADA context, a plaintiff’s failure to fill in the appropriate box
inthe filed charge, coupled with the inability to describe the
general nature of the claimin the narrative section of the
charge, forns a sufficient basis for sumary judgnent. The
Seventh Circuit decided that when a plaintiff fails to mark the
appropriate box for “retaliation” but continues to seek relief
for disability discrimnation and retaliation, the plaintiff has
nevertheless failed to exhaust his admnistrative renedies as to

the retaliation claim Cable v. lvy Tech State Coll ege, 200 F. 3d

467, 477 (7th Cir. 1999).° The Cable court observed that the
body of the plaintiff’s EEOCC charge did not even “hint at
retaliation, nmuch | ess develop [a] factual basis for the claim”
Id. Even when viewed in the Iight nost favorable to the
plaintiff, the statenment of discrimnation did not inplicate the
behavior that plaintiff asserted to be the basis of his

retaliation claim |d. The Seventh G rcuit deened the

6 In his EECC charge, Cable checked the “Qther” box only,
but did not wite in the narrative portion of the claimthat he
was discrimnated agai nst on the basis of his disability.
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plaintiff’s narrative to have given insufficient indication to
the EEOC or the enployer that he was al so seeking redress for
unl awful retaliation. 1d.

In affirmng summary judgnent on plaintiff’s retaliation
claim the Cable court found that there was no indication from
t he EEOC charge boxes, narrative, or supplenental nmaterial that
the plaintiff sought redress for the retaliation claim or even,
for the matter, that the alleged retaliation “was |ike or
reasonably related to” his statutory rights stemmng fromthe

ADA. |d.; see also Thonpson v. KN Enerqgy, Inc., 177 F. Supp. 2d

1238, 1254-55 (D. Kan. 2001) (granting summary judgnent agai nst
plaintiff for failing to exhaust adm nistrative renedi es under
t he ADA when marked boxes for “sex” and “disability” but not
“retaliation”). The simlarity between Cable and the instant
case is marked, particularly with the absence of narrative or
ot her supplenental EECC materials indicating that M|l er was
seeking redress for unlawful retaliation. The information, or

| ack thereof,’” included on Mller’'s filed EEOC charge creates a

" The entirety of MIller’'s narrative reads as foll ows:

| . On or about Novenber 10, 1998, | was di scharged
fromthe position of Custoner Services Technician.
Respondent is public tel ephone system

1. On or about Novenber 10, 1998, Ernie Carey,
Di vi si on Manager, Installation and Repair,
informed nme that | was discharged for allegedly
falsifying a tine report and a formcalled 6218,
trouble ticket.
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strong presunption in favor of a finding of failure to exhaust
adm ni strative renedi es.

Furt her conpounding the difficulty for MIler is the timng
of the alleged retaliation and his filing of the conplaint.
MIler would be able to file a supplenental or additional charge
if the retaliation claim in the parlance of this court, “grow s]

out” of his clains for disability. Gupta v. E. Tex. State Univ.,

654 F.2d 411, 414 (5th Gr. Unit A Aug. 1981). SWBT is correct
to enphasi ze that the all eged adverse enpl oynent action pronpting
MIler’s claimfor retaliation occurred prior to the filing of
his discrimnation charge. Since the alleged retaliation
occurred prior to his filing of the conplaint, MIller was well
aware of the conduct and actions that would give rise to his
claimof retaliation under the ADA. G ven these factua
circunstances, Mller’'s retaliation cause of action would not
fall under the Gupta exception; thus he is precluded fromfiling
a new EEQCC charge based on disability. See id.

Despite the trial court’s disregard of this issue, SWBT
persisted in its failure to exhaust adm nistrative renedi es

argunent. This court concludes that because MIler did not check

L1l | believe that | was discrimnated agai nst because
of ny age, 48, in violation of the Age
Discrimnation in Enploynent Act of 1967.

Wrth noting is that there was no continuation sheet for this
narrative filed, nor a supplenental docunent of any kind in the
trial record
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the check the correct box on the EEOC conpl aint formor otherw se
disclose his retaliation claimand thereby exhaust its
admnistrative renedies, he is procedurally precluded from

asserting a retaliation clai munder the ADA

V.  CONCLUSI ON

For the foregoing reasons, we AFFIRM the judgnent of the

district court.
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