UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-30259

DOROTHY A. DEASON,

Plaintiff - Appellant,

VERSUS

DUKE ENERGY TRUNKLI NE LNG CMS ENERGY TRUNKLI NE LNG

Def endants - Appel |l ees.

Appeal fromthe United States District Court
For the Western District of Louisiana, Lake Charl es
99- CVv- 2110
March 20, 2002

Bef ore ALDI SERT!, DAVI S, and PARKER, Circuit Judges.
PER CURI AM:
This is an appeal of the district court’s grant of summary

j udgnent on behal f of def endants Duke Energy/ Trunkline LNG (“Duke”)

YCircuit Judge of the Third Circuit Court of Appeals, sitting
by desi gnati on.

" Pursuant to 5THCQR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.

1



and CVS Energy/ Trunkline LNG (“CWvs’).
| . PROCEEDI NGS I N THE DI STRI CT COURT

Dorothy A. Deason (“Deason”) filed her original conplaint in
t he 14t h Judicial Court of Cal casieu Parish, Louisiana, on October
20, 1999. She alleged that she had been illegally term nated
because of a disability, that she had been subjected to sexua
harassnent and raci al epithets by her enpl oyer and that her ill egal
termnation was retaliatory because of her harassnent conplaints
and for seeking long-termdisability benefits. |In addition, she
clainmed that the defendants had intentionally inflicted enotional
di stress upon her. She nmade all of her clainms under various
Loui si ana state statutes.

Duke and CMVS renpved the conplaint to federal district court
on Novenber 17, 1999, under 28 U S. C. 8§ 1332, federal diversity
jurisdiction. Deason filed a conplaint dated Novenber 9, 1999
with the Equal Enploynent Qpportunity Comm ssion (“EECC’) and the
Loui siana Conm ssion on Human Rights, all eging enpl oynent
di scrimnation on the basis of disability (but not race). The EECC
closedits file on Decenber 14, 1999, because Deason’s “al |l egati ons
did not involve a disability that is covered by the Anericans with
Disabilities Act.” The EEOC did issue a “right to sue” letter.
The district court granted Deason l|leave to file an anended
conplaint, which she did on March 14, 2000, alleging her clains

under Title VII of the Gvil R ghts Act of 1964, 42 U.S.C. § 2000e,



et. seq., the Anericans with Disabilities Act (“ADA"), 42 U.S.C. 8§
12112, et. seqg., and 42 US C § 1981. She retained her
retaliation and enotional distress clainms under Louisiana state
I aw.

CM5 and Duke noved, separately, for sunmmary judgnent. CMVS
argued that there was no evidence that it was ever Deason’s
enpl oyer. Duke argued that Deason had not stated a clai munder the
ADA, that her harassnent conplaints were proscribed, that her
retaliation claim had been abandoned and that she failed to
establish a claimof enotional distress. On January 23, 2001, the
district court entered a nenorandum ruling which granted sunmary
judgnent to both Duke and CMS.

1. BACKGROUND

Deason began work with Trunkline LNG then a Duke division, in
March 1989. She rose from the position of Controller “C to
Controller “A” while so enpl oyed.

On two occasions, Deason either discussed or conplained of
havi ng heard sexually oriented comments and racial epithets with
Duke’ s Site Manager, David Cobb. Those occasions were in 1994 and
1996. The record is unclear whether any of the comments were
directed toward Deason herself. She does not assert that she took
any other action and has provided no supporting evidence.

On August 12, 1998, she underwent a hysterectony and was not

rel eased by her doctor to return to work until October 15, 1998.



Upon being released to return to work, Duke Energy required Deason
to undergo a Functional Capacity Evaluation (FCE) before resum ng
her duties. Wiile conpleting the FCE, Deason tore a rotator cuff,
which required surgery in Novenber 1998 followed by physical
therapy. She was released to return to work in August 1999 with a
ten percent residual disability. From August 1998 to August 1999,
Deason received either short or long-term disability |eave and
conpensati on as a Duke enpl oyee.

During this tinme, Duke and CVS entered negotiations for CM5S to
purchase t he Trunkl i ne LNG operati on fromDuke. The inpending sale
was announced to Duke’s enpl oyees and Deason was infornmed of the
sale in Novenber 1998. One of the terns of the sale was that any
i ndi vidual who was out on long-termdisability at the time of the
sal e woul d be retained by Duke and woul d not becone a CVS enpl oyee.
The sale was conpleted in March 1999. Deason asserts she did not
| earn of the exclusion clause and her status as a retai ned enpl oyee
until My 1999. She remained a Duke enployee and continued to
receive long-termdisability conpensation and | eave until she was
released to return to work in August 1999.

Upon Deason’s return, Duke offered her another job as an
of fshore Utility Pipeliner at her Controller “A’” rate of pay of $23
an hour although the Utility Pipeliner job normally paid |ess. She
refused that offer for two reasons: first, taking the job would

have required her to be separated fromher termnally ill son for



up to three weeks at a tinme and, second, the job required training
i n downed helicopter evacuation in the water and she did not swim
She was offered a severance package in the alternative, which
amounted to a | unp sumof $42,350. She refused that alternative as
well, and commenced this |awsuit. She alleged that Duke had
constructive know edge of her personal situation which it knew
woul d preclude her from taking the job accommopbdation and that
Duke’ s actions were ained at her termnationinretaliation for her
earlier conplaints and for her disability clains. She further
alleged that CM5 is |liable as a successor enpl oyer.

Deason now appeal s the district court’s ruling and rai ses five
issues on appeal: whether the district court erred by (1)
determ ning that she was neither disabled nor regarded as di sabl ed
by Duke and CM5 as defined by the ADA, (2) finding that the
alternative job offered by Duke was a reasonable accommbdati on
under the ADA; (3) determ ning that she had not suffered an adverse
enpl oynent action based on the exclusion clause in the terns of the
sale of the Trunkline LNG division from Duke to CMS; (4) finding
that CMS never enployed her; and (5) finding that Duke did not
retaliate against her for her conplaints of racial and sexua
harassnment and disability discrimnation under Louisiana Revised
Statute 51:2256, et. seq.

I11. STANDARD OF REVI EW

This court conducts a de novo review of a grant of summary



judgnent, ensuring that no genuine issue of material fact exists
and that judgnment in favor of the appellee was warranted as a
matter of |aw. See Haynes v. Pennzoil Co., 207 F.3d 296, 299 (5th
Cir. 2000). Under Federal Rule of G vil Procedure 56(c), summary
judgnent is appropriate when the evidence, viewed in the |ight nost
favorabl e to t he non-novant, refl ects no genui ne i ssues of materi al
fact. See Celotex Corp. v. Catrett, 477 U S. 317, 322-23, 106 S
Ct. 2548, 2552-53, 91 L. Ed. 2d 265 (1986); Hall v. Gllman, Inc.,
81 F. 3d 35, 36-37 (5th Cir. 1996).
V. ANALYSI S

In order to establish a prima facie case of discrimnation
under the ADA, Deason nust denonstrate that: (1) she has a
disability; (2) she is a qualified individual for the job in
question; and (3) that an adverse enploynent decision was nade
sol ely because of her disability. See Still v. Freeport-MNMbran,
Inc., 120 F.3d 50, 51 (5th Gr. 1997).
A Disability

The parties dispute whether Deason’s rotator cuff injury?

2 Deason’s earlier hysterectony, which first placed her on
either short or long-termdisability status with Duke, is not the
subject of her disability claim here. She recovered fully from
that surgery. The only disability she asserts to be |imting under
the ADA is the residual disability fromher rotator cuff surgery.
As a result of that surgery, she develops pain when worKking
overhead for an extended period of tinme and has a [imted range of
nmoti on behind her back, restricting, for exanple, her ability to
wash herself or to close a brassiere.
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constituted an ADA disability, either while she was on |ong-term
disability or after she was nedically released to return to duty
(albeit with a ten percent residual disability). The district
court applied the ADA's definition of a “disability” under 42
US C 8§ 12102(1)® to determine that Deason’s rotator cuff
condition did not substantially limt any of her mjor life
activities. The district court also determ ned that Deason di d not
have a record of being substantially limted in a mjor life
activity and was not regarded by Duke as being substantially
limted in a magor life activity. Therefore, the district court
found that Deason failed to state a prima facie claim under the
ADA. Al t hough we generally agree with the district court’s
“disability” determnation, the rationale for this determ nation
needs to be further explained based upon Deason’s theory of the
case.*

Deason contends that the rel evant date for determ ni ng whet her
she was disabled for purposes of the ADA was the date of the

adverse enpl oynent action. In her view, the adverse enpl oynent

3

A disability under the ADA is (1) a physical or nental
i npai rment that substantially imts one or nore of the major life
activities of such individual; (2) a record of such inpairnent; or
(3) being regarded as having such inpairnent. 42 U S.C. 8
12102(1).

“We agree with the district court’s reasons for finding that
Deason did not have a record of such inpairnment and was not
regarded as having such an inpairnment. Therefore, we wll only
del ve into whether Deason’s rotator cuff condition substantially
limted her in one or nore of the major life activities.
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action occurred on March 29, 1999 when Duke sold its LNG Trunkline
Division to CMs. Therefore, whether or not she was substantially
limted inany major life activity, must be eval uated by | ooking to
her rotator cuff condition as it existed on March 29, 1999.

Deason correctly asserts that the “substantially limted”
i nqui ry® nust be nade by | ooking to the nature and severity of the
condition as it existed at the tinme of the adverse enploynent
action, the parties’ expectations at the tinme of the adverse
enpl oynent acti on concerni ng whet her the conditi on woul d i nprove or
fully heal, and the parties’ expectations at the tinme of the
adverse enpl oynent action concerning the |long-terminpact of the
condition. See Eber v. Harris County Hospital Dist., 130 F. Supp.
2d 847, 858 (S.D. Tex. 2001) (“[a]n ADA cl ai mant nust prove that he
was disabled at the tinme of the alleged discrimnatory act”).

The district court reasoned that Deason had not nmade a prinma
facie case of disability because: (1) her rotator cuff injury was
nearly conpletely healed by Septenber 1999% and (2) Deason’s

doctor released her to go back to work without restrictions on

®> The EEOC regul ations instruct that the follow ng factors be
considered in determ ning whether an individual is substantially
limtedinamjor life activity: “[t]he nature and severity of the
inpairment; [t]he duration or expected duration of the inpairnent;
and [t] he permanent or |ong-terminpact, or the expected per manent
or long-term inpact of or resulting from the inpairnent.” 29
C.F.R 88 1630.2(j)(2)(i)-(iii) (2001).

® The district court noted that after conpletion of physical
t herapy Deason still had a 10%residual disability which prevented
her from working over her head for extended periods of tine.
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August 24, 1999. Although the district court did not specifically
address how the parties’ viewed the rotator cuff inpairnent on
March 29, 1999, we find anple evidence in the record to suggest
that both parties believed in March 1999 that Deason woul d recover
from the rotator cuff condition and return to work at Duke.
Therefore, evaluating her alleged disability as of March 1999, we
still find that Deason did not nmake out a prima facie case of
disability.”

As woul d be expected when one undergoes shoul der surgery,
Deason still has lingering stiffness in the shoul der area and may
have difficulty working overhead for extended periods of tine.
However, her own testinony indicates that the shoulder injury only
affects her ability to care for herself a little bit (she is
dependent on bra closure). As a matter of law, this type of slight
limtation does not substantially limt her in the major life
activity of caring for herself.

Nei t her can we accept Deason’s argunent that being unable to
wor k for extended periods of tinme overhead nmakes her substantially
limted inthe major life activities of perform ng manual tasks or
wor Ki ng. The United States Suprene Court’s nost recent ADA

deci sion forecl oses Deason’s “manual tasks” argunent. See Toyota

" Because we find that Deason has not raised a genuine issue
of material fact concerni ng whet her she was di sabl ed under the ADA,
the second, third, and fourth issues which she raises in this
appeal are noot and will not be addressed.
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Mot or Manuf acturing Kentucky, Inc. v. Wllianms, 122 S. C. 681, 693
(2002) (repetitive work with hands and arns extended at or above
shoul der level for extended periods of tine is not an inportant
part of nost people’s daily lives and therefore is not sufficient
proof that an individual is substantially limted in performng
manual tasks).

Deason’s contention that she is substantially limted in the
major life activity of working is simlarly unpersuasi ve under both
the EECC regulations and our Circuit’s jurisprudence because,
despi te her shoul der problem she can still performa class of jobs
or a broad range of jobs. See 29 C.F. R 8 1630.2(j)(3) (2001)(“Wth
respect to the mjor |ife activity of working, the term
substantially limts nmeans significantly restricted in the ability
to perform either a class of jobs or a broad range of jobs in
various cl asses as conpared to the average person havi ng conpar abl e
training, skills and abilities”); see also Dutcher v. Ingalls
Shi pbuilding, 53 F.3d 723, 727 (5th CGr. 1995)(“inability to
performone aspect of a job while retaining the ability to perform
the work in general does not anmpunt to substantial limtation of
the activity of working.”). Ray v. didden Co., 85 F.3d 227, 229
(5th CGr. 1996) (plaintiff’'s inability to performcontinuous heavy
lifting did not constitute a substantial limtationon amjor |life
activity); Pryor v. Trane Conpany, 138 F.3d 1024, 1027 (5th Gr.

1998) (upholding jury determ nation that individual who could not
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performcontinuous lifting fromshoul der to overhead and ability to
push and pull was bel ow average was not substantially limted in a
major life activity). |Indeed, Deason contends that she coul d have
performed her old Controller “A” job at Duke despite her shoul der
condition. Further, while she clainms she could not have perforned
the job offered to her by Duke in Septenber 1999, the Uility
Pi peliner position, the reasons for her inability to do so are
unrel ated to her shoul der condition.
B. Retal i ation

Deason cl ai ns t hat Duke retali ated agai nst her because she had
previ ously made di scrim nation conplaints. She suggests that Duke
retaliated in three ways. First, Duke did not tell her about the
buyout provision until six weeks after the sale becane final.
Second, Duke did not transfer her over to CMS at the tinme of sale.
Third, Duke did not provide COBRA benefits information to her in a
tinmely fashion

Deason has abandoned any cl ai munder Title VI1 but has couched
her retaliation claimunder Louisiana anti-retaliation statutes.
The anal ysis of aretaliation claimfollow ng a conpl ai nt of sexual
harassnment and the use of racial epithets is the sanme under
Louisiana lawas it is under Title VII. See MM IIlon v. Corridan,
No. 97-3981, 1998 U.S. Dist. LEXIS 13958, at *8-9 (E.D. La. Aug.
31, 1998). To prevail on a claimof retaliation under Title VII

and hence Loui si ana | aw, Deason nmust showthat: (1) she engaged in
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a protected activity; (2) an adverse enploynent action occurred;
and (3) a causal connection existed between the protected activity
and the adverse enploynent action. Dollis v. Rubin, 77 F.3d 777,
781 (5th Gr. 1995).

In our view, Duke’'s delays in inform ng Deason about the
buyout provision and sendi ng her the COBRA benefits information do
not constitute an adverse enploynent action under our case |aw
because they do not concern “ultimte enploynent decisions.”
Dollis, 77 F.3d at 781-82. On the other hand, whether Duke’s
retaini ng of Deason pursuant to the exclusionary terns of the | ong-
term disability buyout provision and subsequent offer of a new
position to Deason at her forner salary constitutes an adverse
enpl oynent action under our case law is |less than crystal clear.
Fortunately, however, we need not decide this issue because,
irrespective of the adverse enpl oynent acti on prong, Deason has not
presented sufficient evidence on the “causal connection” prong to

survive sumary judgnent on her retaliation claim?

8 At the prima facie stage, the proof required to raise a fact
i ssue on the “causal connection” prong is not as stringent as the
“but for” standard. Evans v. Gty of Houston, 246 F.3d 344, 354
(5th Gr. 2001). Applying this | esser standard, we still find that
Deason has not raised a fact issue on this final prong for two
reasons. First, a three year tine gap exists between her
discrimnation conplaints and the alleged adverse enploynent
actions. There is no indication that Duke treated Deason unfairly
or attenpted to retaliate against her during this three year
period. Second, the nere fact that Deason was the only enpl oyee
caught in the snares of the long-termdisability buyout provision
does not lead to a reasonable inference that Duke devised the

provi sion to puni sh Deason for her past conplaints.
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V. CONCLUSI ON

I n sum Deason has not raised a genui ne i ssue of material fact
concerni ng whether she had an ADA disability. Nei t her has she
presented sufficient summary judgnent evidence to raise a fact
i ssue concerning whether Duke retaliated against her for making
past discrimnation conplaints. Therefore, her ADA cl ai ns agai nst
Duke and CMS and retaliation claimagainst Duke fail as a matter of
| aw. The judgnent of the district court is hereby AFFIRVED in al
respects.

AFFI RVED.
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