IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-30269

UNI TED STATES OF AMERI CA

Plaintiff - Appellee
V.

ABRAM RECASNER, al so known as Abram Racasner

Def endant - Appel | ant

Appeal fromthe United States District Court
for the Eastern District of Louisiana
(00- CR-72- ALL-K)

January 29, 2002
Before KING Chief Judge, and H GE NBOTHAM and DAVIS, Circuit
Judges.

PER CURI AM *
Def endant - Appel | ant Abram Recasner appeal s his conviction
for two counts of cocai ne possession. For the foll ow ng reasons,

we AFFI RM

Pursuant to 5THCQR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5THGQR R
47.5. 4.



| . PROCEDURAL HI STORY

On Septenber 21, 2000, Defendant-Appell ant Abram Recasner
was charged, pursuant to 21 U S.C. 8§ 841(a)(1), (b)y(1)(A)(iii),
and (b)(1)(C (1999), with one count of possession wth intent to
distribute fifty grans or nore of cocai ne base and one count of
possession with intent to distribute | ess than 500 grans of
cocai ne hydrochl oride. On Novenber 2, 2000, the district court
deni ed Recasner’s notion to suppress evidence obtained in a
warrant| ess search of his vehicle. On Novenber 28, 2000, the
district court denied Recasner’s notion for mstrial based on the
i nadvertent introduction of extrinsic material not in evidence
into the jury room Al so on Novenber 28, after a two-day trial
a jury found Recasner guilty on both counts of cocaine
possession. On February 14, 2001, the district court sentenced
Recasner to 151 nonths inprisonnment on each count, to be served
concurrently. Recasner tinely appeals the district court’s
judgnent, specifically the denial of his notion to suppress
evidence, the district court’s ruling that the governnent’s
perenptory strike of an African-Anerican juror was race-neutral,
his conviction by the jury, and the district court’s denial of
his notion for mstrial.

1. MOTION TO SUPPRESS EVI DENCE
Recasner contends that the district court erred in denying

his notion to suppress evidence seized in a warrantl ess search of



hi s vehi cl e because Recasner asserts that the detective who

sei zed the evidence | acked probable cause. On appeal of a notion
to suppress evidence, this court reviews the district court’s
factual findings for clear error and reviews the court’s
“conclusions regarding the constitutionality of a warrantl ess

search de novo.” United States v. Vega, 221 F.3d 789, 795 (5th

Cir. 2000) (internal citations and quotations omtted). W view
the facts in the |ight nost favorable to the prevailing party,

the governnent in this case. United States v. Howard, 106 F. 3d

70, 73 (5th Gir. 1997).

At the hearing on the notion to suppress, the district court
heard the follow ng evidence. New Ol eans Police Depart nment
(“NOPD’) Detective Robert Ferrier testified to the foll ow ng
version of events. On March 16, 2000, he received a tip froma
confidential informant. The informant told Ferrier that an
African-Amrerican male known to the informant as “Abe” woul d
participate in a narcotics transaction with another unknown
African- Anerican mal e sonetime between 2: 00 and 2:30 p.m on
March 16, 2000, at a specified New Ol eans intersection. The
informant offered a description of “Abe” and said that Abe would
be driving a maroon Buick. Ferrier indicated that the informant
was reliable and previously provided information |eading to at
| east five arrests for drug offenses, but admtted that no
convictions resulted fromthat informant’s prior tips as of March

16, 2000.



On March 16, Ferrier and other NOPD detectives set up
surveillance of the specified intersection at approximtely 1:45
p.m Al though Ferrier had an unobstructed view of the
intersection via binoculars, he was the only detective with a
view of the intersection. Ferrier maintained contact with the
ot her detectives in the vicinity by police radio. At
approximately 2:10 p.m, Ferrier saw a maroon Bui ck approach the
intersection and park approximately forty feet fromit. Ferrier
wrote down the |icense plate nunber of the Buick. A blue truck
occupi ed by two African-Anerican nmal es then approached the
intersection and parked. The driver of the Buick, later
identified as Recasner, exited the Buick, and at the same tine,
the two other nales exited the blue truck, one carrying a white
and green plastic bag wwth a “Foot Action” |ogo. Ferrier
observed Recasner renove a “wad or bundl e” of what Ferrier
believed to be currency fromthe Buick and approach the two nal es
at the rear of the blue truck. Recasner handed the currency to
one of the males who then handed the Foot Action bag to Recasner
in return. Recasner then opened the Foot Action bag and renoved
a brown paper bag, fromwhich he in turn renoved a “white
object.” Recasner then replaced the white object in the brown
paper bag and, in turn, replaced the brown bag in the Foot Action
bag. Recasner then returned to the Buick and departed the
intersection. Ferrier indicated that the entire transaction
occurred within approximtely twenty seconds and that he believed
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fromhis experience as a narcotics officer -- having observed
many “hand-to-hand” drug deals -- that the white object was
contraband. Ferrier testified that he believed he had w tnessed
an illegal narcotics transaction between Recasner and the
occupant of the blue truck. Ferrier broadcast the follow ng
information over his radio to the other officers assisting with
the surveillance, including Detective Kyle Hnrichs: a
description of the blue truck, a description of the Buick and its
driver, and the Buick’s license nunber. Ferrier also broadcast
his belief that the Buick driver was in possession of “contraband
or drugs.” Ferrier admtted that he was the only detective who
observed the bl ue truck.

Detective H nrichs testified to the foll ow ng version of
events. Ferrier told himof the information provided by the
confidential informant prior to the surveillance. H nrichs also
received Ferrier’s radi o broadcast regarding the narcotics
transacti on between the Buick driver and an occupant of the blue
truck, which broadcast indicated that the driver of the Buick was
i n possession of a Foot Action bag containing what Ferrier
believed to be “drugs,” and provided a description of the Buick
and its license nunber. Hinrichs then spotted the Buick,
verified that its |license nunber matched the nunber relayed to
himby Ferrier, and, without a warrant, stopped the vehicle and
pl aced the driver in the back of an NOPD vehicle. Hinrichs
observed a green and white plastic bag on the seat of the Buick
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that matched the one described to himby Ferrier over the radio.
Then, also without a warrant, Hinrichs renoved the bag, exam ned
its contents, and found an open box of plastic sandw ch bags and
packages of white substances, later identified as powder and
crack cocaine, within the green and white bag.

Recasner testified at the hearing and also called two
defense witnesses, Lionell Carter, Jr. and John Elder. Carter
testified that he lived in an apartnent near the specified
i ntersection where the alleged drug transaction took place, that
Recasner visited Carter there on March 16 from approxi mately
12:30 p.m to 2:30 p.m, and that Carter observed Recasner drive
off without talking to, or receiving anything from any other
person. Elder testified that he observed a police car foll ow ng
Recasner’s Bui ck, observed an officer place Recasner in the back
of an NOPD vehicle, and observed an officer searching Recasner’s
trunk. Recasner testified that he visited Carter on March 16 and
that, prior to being stopped by H nrichs, Recasner nade no stops,
did not neet or talk wwth anyone in a blue truck, and that he
never observed any bl ue truck.

In Illinois v. Gates, 462 U. S. 213 (1983), the Suprene Court

established that the test for whether a police officer had
probabl e cause to conduct a warrantless search based on an
informant’s tip looks to the totality of circunstances

establishing the reliability of the tip. See United States v.

Reyes, 792 F.2d 536, 539 (5th Cr. 1986). The district court
6



based its decision that H nrichs had probabl e cause to search
Recasner’s vehicle on the “evidence received and the Court’s
assessnent of the credibility of the witnesses,” including “the
fact that there was an informant who notified police of the
possi bl e transaction invol ving narcotics, that there was
surveillance set up in order to corroborate that information, and
in fact, the corroboration took place by Detective Ferrier
observi ng what was obviously a contraband transaction.”® While
the trial court noted that the |icense nunber for the blue truck
was never obtained and that the blue truck was never found, the
court expressly credited Ferrier’s testinony, finding that he did
not “confabul ate” the blue truck and “clearly saw the
transaction.” The facts credited by the district court are
sufficient to support its finding that H nrichs had probabl e
cause to conduct a warrantl ess search of Recasner’s vehicle based

on the information supplied to himby Ferrier. See, e.qg., United

States v. Antone, 753 F.2d 1301, 1304 (5th Cr. 1985) (finding

probabl e cause for a warrantl ess search based on an officer’s
testinony that an informant had supplied reliable information in
the past and that the tip indicated when, where, and how the

transaction would occur, along wiwth the fact that the tip was

. The district court used the term “proxi mate cause,”
not probabl e cause. The governnent explains that Recasner’s
attorney msstated the termas “proxi mate cause” when questi oni ng
Ferrier, and for sone unstated reason, both parties and the court
continued using that incorrect termthroughout the proceedi ngs
when they neant to refer to “probable cause.”
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corroborated by an experienced narcotics detective s independent
observation of the transaction).?

We reject Recasner’s contention that the fact that Ferrier
failed to note the |icense nunber of the blue truck renders
Ferrier’s testinony so inplausible that the district court
clearly erred in crediting that testinony over contradictory

testinony by Recasner and his two defense witnesses. See United

States v. Gllyard, 261 F.3d 506, 509 (5th Cr. 2001) (“[When a

trial judge’'s finding is based on [that judge s] decision to
credit the testinony of one of two or nore wtnesses, each of
whom has told a coherent and facially plausible story that is not
contradi cted by extrinsic evidence, that finding, if not
internally inconsistent, can virtually never be clear error.”)
(internal quotation omtted). The district court did not err,
therefore, in finding that H nrichs had probabl e cause to conduct
the warrantl ess search of Recasner’s vehicle. Thus, the court
did not err in denying Recasner’s notion to suppress evidence
seized in that search
1. PEREMPTORY STRI KE OF THE AFRI CAN- AMERI CAN JUROR

Recasner contends that the district court erred in ruling

that the governnent’s perenptory strike of an African-Anerican

female juror, “juror 23,” was race-neutral and therefore proper.

2 Recasner does not contest that Hinrichs could form
probabl e cause based on informati on comruni cated to hi m by
Ferrier that was sufficient for Ferrier to form probabl e cause.
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In a challenge to a perenptory stri ke nmade pursuant to Batson v.
Kent ucky, 476 U.S. 79 (1986), we anal yze whether a party
exercised the strike in a discrimnatory manner in three steps:
(1) the opponent of a strike nmust nake a prima facie show ng that
the stri ke was exercised on the basis of race, (2) the burden
then shifts to the party exercising the strike to articulate a
race-neutral explanation, and (3) the burden shifts back to the
opponent of the strike to prove purposeful discrimnation.

United States v. Wllians, 264 F.3d 561, 571 (5th G r. 2001)

(quotation and citation omtted). W reviewthe district court’s
determ nation that the governnent’s strike of juror 23 was not
racially notivated for clear error. |d. Wen a trial court
accepts a plausi ble, race-neutral explanation offered by a party
and thus allows a challenged strike to stand, this court wll
rarely disturb that decision because “ultimately the inquiry
boils down to whether the [party] should be believed,” which is
“quintessentially a question of fact which turns heavily on
denmeanor and ot her issues not discernable froma cold record,
such that deference to the trial court is highly warranted.” [|d.
at 572.

In this case, the governnent prosecutor furnished two such
pl ausi bl e, race-neutral reasons, stating: “I don’'t let teachers
on juries. The second reason is she was a character witness for

a defendant in a nurder trial,” and thus that he felt juror 23



had “a favorable bent toward the defense.”® The prosecutor
further explained, “M/ experience as a prosecutor is | have
al ways found that teachers tend to be nore |iberal, nore
forgiving.” Although the district court indicated that the
conposition of the jury disturbed that court because the jury
i ncluded only one African-Anerican in its final total of twelve
jurors, the court stated that it would be nore disturbed if
“there were no African-Anericans on this jury.” The court thus
allowed the strike. Gven that the district court had the
opportunity to observe the deneanor of the prosecuting attorney
when that attorney offered a race-neutral explanation for the
chal | enged stri ke, we cannot say that the district court clearly
erred in accepting that explanation. WMreover, Recasner offers
no rebuttal evidence of any discrimnatory intent on the part of
t he governnent beyond his original assertion that the jury
conposition was facially suspect. The district court did not
clearly err, therefore, in ruling that the perenptory strike of
juror 23 was not racially notivated.
V. JURY VERDI CT

Recasner contends that the jury erred when it found him

guilty of two counts of cocai ne possession. Recasner reasserts

his contention that Ferrier’s testinony regardi ng the existence

3 The prosecutor then admtted that he knew that juror 23
had never testified in any nmurder trial but had only “agreed” to
testify.
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of the blue truck is inplausible. He also contends that
Ferrier’s testinony regarding the drug transaction is |ikew se

i npl ausi bl e because that testinony does not indicate that Ferrier
observed either Recasner or the alleged occupants of the bl ue
truck wei ghi ng contraband or counting noney. Recasner further
contends that the real notive behind his arrest and conviction
was aninosity arising froma prior incident after which Recasner
clains he conplained to the NOPD that Ferrier and Hi nrichs

assaul ted Recasner while arresting him Recasner thus contends
that the inplausibility of Ferrier’s testinony along with
Recasner’s testinony regardi ng i nproper notives on the part of
Ferrier and Hinrichs render the jury verdict irrational. Because
Recasner failed to renew his notion for acquittal at the close of
evidence, this court reviews the jury verdict for plain error.

United States v. Barton, 257 F.3d 433, 439 (5th Cr. 2001). On

review for plain error, “a conviction may be reversed only to
avoid a mani fest mscarriage of justice .... Such a m scarriage
woul d exist only if the record is devoid of evidence pointing to
guilt, or ... because the evidence on a key elenent of the
of fense was so tenuous that a conviction would be shocking.” [d.
(internal quotation and citations omtted).

As to Count One, the governnent was required to prove four
el enrents beyond a reasonabl e doubt, including Recasner’s

(1) knowi ng, (2) possession of a controlled substance,
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(3) containing over fifty granms of cocaine base, and (4) with
intent to distribute. See 21 U S.C 8§ 841(a)(1) and
(b)(D(A(iii). As to Count Two, the governnment was required to
prove Recasner’s (1) know ng, (2) possession of a controlled
subst ance (cocai ne hydrochloride), (3) with intent to distribute.
See 21 U S.C. § 841(a)(1l). At trial, the governnent presented
essentially the sane testinony by Ferrier and H nrichs that was
presented to the district court in opposition to Recasner’s
nmotion to suppress — including, Ferrier’s description of

W tnessing a drug transaction involving Recasner, Hnrich’s
description of the information relayed to himby Ferrier,
Hinrichs’s description of his search of Recasner’s vehicle, and
Hinrichs’s description of seizing the Foot Action bag with
cocaine inside. See supra Part Il. The jury |likew se heard
essentially the sane contradictory testinony by Recasner and his
two defense witnesses, Carter and El der, that was presented to
the district court in support of his notion to suppress. See id.
El der additionally testified, however, that he never saw any
officers renove any itens from Recasner’s Buick. Recasner
additionally testified that he had never seen the Foot Action bag
until the trial, that he never possessed any cocai ne, that he
never saw any of the officers renove anything fromhis vehicle
whil e searching it, and that no officer placed anything in the

trunk of the NOPD vehicle in which Recasner was pl aced.
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In addition, the jury heard testinony by a Drug Enforcenent
Agency (“DEA’) forensic chem st, Cheryl Wiite, that the cocaine
taken fromthe Foot Action bag included sixty-one grans of
cocai ne base and seventy grans of cocaine hydrochloride. The
jury was entitled to infer intent to distribute fromthe quantity

of controll ed substance sei zed. See, e.g., United States v.

Sanchez, 961 F.2d 1169, 1176 (5th Cr. 1992). WMoreover, a DEA
expert in drug trafficking, Chris Otiz, testified that the
anount of cocai ne seized and the presence of the plastic sandw ch
bags, which he testified are commonly used for packagi ng
narcotics for sale, indicated in his opinion that the cocai ne was
intended for distribution. Thus, the governnent offered evidence
to the jury that establishes all of the elenents of both counts
w th whi ch Recasner was charged.

The jury was entitled to weigh all of the testinony offered
by both the governnent and defense w tnesses and to choose to
credit witnesses for the governnent, despite any defense

testinony to the contrary. See, e.qd., Geenwod v. Societe

Francai se De, 111 F.3d 1239, 1251 (5th Cr. 1997). Viewing the

evidence in the |ight nost favorable to the verdict, this court
cannot say that the record is devoid of evidence supporting the
verdi ct or that the governnent evidence is so tenuous as to
render Recasner’s conviction either shocking or a manifest

m scarriage of justice. Consequently, the jury did not plainly
err in convicting Recasner for two counts of cocai ne possession.
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V. MOTION FOR M STRI AL

Recasner contends that the district court erred in denying
his notion for mstrial based on the inadvertent introduction of
a receipt, which was not in evidence, into the jury room
Recasner further contends that it was an abuse of discretion for
the district court not to give a curative instruction to the jury
regarding the receipt. The receipt was found by jurors at the
bottom of the Foot Action Bag and given by those jurors to a
court officer who then told themthat the recei pt was not
evi dence and was to be “disregard[ed].” At Recasner’s request,
the district court refrained frominstructing the jury
specifically that the receipt was not to be considered by them
Recasner indicated that he did not want the court to cal
attention to the recei pt and thus possibly induce the jurors to
i nproperly consider the receipt in their deliberations. The
district court had already instructed the jury not to consider
any material not properly introduced as evidence at trial by
testinony or as an exhibit. In denying Recasner’s notion, the
district court determned that the recei pt was not prejudicial to
Recasner because the receipt failed to denote any transacti on and
designated its origin as New Mexico, not Texas where Recasner was
arrested. Thus, the district court found that the receipt
appeared wholly unrelated to Recasner and the drug transaction at

i ssue.
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We review the district court’s denial of the notion for
mstrial and any clainmed evidentiary error for abuse of

discretion. See United States v. Honer, 225 F.3d 549, 555 (5th

Cir. 2000) (denial of notion for mstrial) (citation omtted);

United States v. Sanchez-Sotelo, 8 F.3d 202, 210-11 (5th Cr

1993) (evidentiary errors). Recasner is correct that a defendant
is entitled to a new trial when “extrinsic evidence is introduced
into the jury room ‘unless there is no reasonable possibility
that the jury’'s verdict was influenced by the material that

i nproperly cane before it and that the governnent bears the
burden of “proving the harm essness of the breach.” United

States v. Luffred, 911 F.2d 1011, 1014 (5th Cr. 1990) (quoting

Llewellyn v. Stynchconbe, 609 F.2d 194, 195 (5th Gr. 1980))

(citation omtted). However, this court affords “great weight to
the trial court’s finding that the evidence in no way interfered

wth any juror’s decision.” United States v. O Keefe, 722 F. 2d

1175, 1179 (5th Gr. 1983) (citation omtted). There is no
evidence that the receipt is linked to Recasner in any way, that
the jury considered the receipt valuable to its deliberations, or
that the receipt is strongly probative of Recasner’s guilt in
light of the other evidence offered agai nst Recasner. The
district court did not abuse its discretion, therefore, in
denyi ng Recasner’s notion for mstrial based on the inadvertent

i ntroduction of the receipt into the jury room
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VI . CONCLUSI ON

For the foregoing reasons, the district court’s judgnment of

convi ction and sentence are AFFI RVED
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