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Bef ore ALDI SERT, " DAVI S and PARKER, Circuit Judges.
PER CURI AM **

Pari sh National Bank (PNB) appeals the bankruptcy court’s
determ nation of the anmobunt Hi storic Construction, Inc. (HC),
owes PNB' s debtor, Advanced Systens, Inc. (ASI). HCl cross
appeals the court’s finding that it is not entitled to certain
setoffs. ASI also cross appeals, claimng that HCI nmust return
its equi pnment. Having reviewed the record, we affirmin part and
reverse in part.

BACKGROUND

HCI was the general contractor on a New O| eans project and
hired ASI as one of its subcontractors, nmaking the conpany
responsi ble for odd jobs around the work site. At sone point, it
determ ned that ASI was capable of perform ng nore substanti al
projects and hired the conpany as its gypsum board (“sheetrock”)
subcontractor. ASlI had never before commtted to a project as
large as the one it agreed to do for HCl. The contract between
the two conpani es provided that ASI could not assign its
contractual responsibilities to a third party; that HC woul d

keep a portion of the paynent due ASI each nonth--the

" Circuit Judge of the Third Crcuit, sitting by
desi gnation

" Pursuant to 5TH GR R 47.5, the Court has deterni ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5THGQR R
47.5. 4.
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“retainage”--until ASI had conpletely fulfilled its
responsibilities under the contract; that HCl was entitled to pay
ASI’s materials suppliers itself if ASI did not; and that HCl
could seize ASI’'s equipnent if ASI failed to perform No party
di sputes that the contract was enforceable from March 1997
forward, notw thstanding ASI’s not having executed it until

| ater.

In March 1997, ASI entered into an agreenent with PNB
calling for the bank to extend ASI a $200,000 |line of credit. In
exchange, PNB received a security interest in certain of ASI’s
accounts receivable. PNB perfected a security interest in the
recei vabl es shortly thereafter. 1In a June 11, 1997 letter, PNB
notified HCl of its interest in the receivables. HC contacted
PNB by phone to object to the assignnent as violative of the
terns of the HCI-ASI contract.

On August 7, 1997, HCl sent a letter notifying ASI that it
was in default on the project. HCl's letter noted a nunber of
areas were ASI had fallen short of its responsibilities, but
chief anong themwas failing to pay its suppliers and enpl oyees.
Shortly after HCl sent ASI the default letter, HCl took over much
of ASI’'s responsibilities itself, including the paynent and
supervi sion of enpl oyees and paying suppliers. On Septenber 5,
1997, PNB | oaned HCl $30,334 to cover its payroll expenses. PNB
perfected additional security interests in ASI’s equi pnent and

r ecei vabl es.



Save one paynent for $68,936, HCl did not pay any of ASI’s
i nvoi ces past May 1997. On Cctober 27, 1997, PNB initiated suit
against HCl in Louisiana state court, seeking to enforce its
interest in ASI's receivables. HC termnated ASI Decenber 4,
1997. About a nonth later ASI filed for bankruptcy. PNB s
clains were consolidated with the proceeding in bankruptcy court.
After a five-day trial, the bankruptcy court found that PNB was
due $44,854 fromHC . Anmong other things, the court found that
ASI had perfornmed $188,349 in work from May 1997 until when ASI
was term nated; that HCl was entitled to keep the $75,559 in
retainage it forgot to deduct before May 1997; that PNB coul d not
recover fromHClI the $30,334 it advanced ASI; that HCl was not
entitled to a credit for the $24,982 it paid ASI’'s suppliers; and
that ASI was not entitled to return of its equipnment, which was
seized by HCI. On appeal, the district court affirmed in al
respects. The district court also found that the evidence was
insufficient to conclude that National Union Fire |Insurance
Conpany, through whom HCI got a performance bond, was liable to
PNB. PNB now appeal s, and HCI and ASI have taken cross appeals.

DI SCUSSI ON

W affirmthe judgnent of the district court with the
foll ow ng exceptions.

1. HCl is entitled to a setoff for the anmount it paid

ASI's materials suppliers. Although 8 9-318(3) of the U C C



states that an account debtor nust pay the account assignee,
rather than the assignor, upon receiving notice of the

assi gnnent, subsection (1)(A) of that sane provision also
provides that “the rights of an assignee are subject to . . . al
the terns of the contract between the account debtor and assignor
and any defense or claimarising therefrom” Cf. LA Rev. STAT.
ANN. 8§ 10:9-318(3)(1993) wth id. 8 10:9-318(1)(a). The contract
in this case specifically states: “Should Subcontractor at any
time fail to pay all labor, materials or supplies used by
Subcontractor in work when done, Contractor may pay for sanme and
charge to Subcontractor, w thout Subcontractor’s consent.”

Stated differently, the contractual provision permtting HCl to
pay ASI’s materials suppliers directly and to receive a credit
for the anpbunt paid is enforceabl e agai nst PNB, the assignee.

HCl is therefore entitled to a credit of $24,982, the cost of the
mat eri al s.

2. ASI is entitled to return of its equipnent. The
contract provides that if ASI cannot conplete perfornmance on the
contract HCl can “enter upon the prem ses and take possession,
for the use of conpleting the work, of all materials, supplies,
tool s, equi pnment and appliances of [ASI] thereon and conplete the
work . . . and be liable to [ASI] for no further paynent under

t hi s agreenent The phrase “for the use of conpleting

the work” limts the conditions under which HClI may take



possession of ASI’s equi pnent and supplies, the word “for” in
this case neaning “in order to” or “with the object of.” See
WEBSTER S THI RD NEW | NTERNATI ONAL D1 CTI ONARY 886 (1981). The district
court apparently construed a different phrase--“and be |iable to
Subcontractor for no further paynent”--to nean that HC was not
bound to return the equi pnent once it had conpleted the work. W
conclude that this construction is inconsistent with the basis
under which HCl was allowed to enter and possess the equipnent in
the first place. W also conclude that the word “paynent” should
not be read in ignorance of the phrase that follows it--nanely,
“under this agreenent.” Construed together, this |anguage neans
that HCl is absolved from paying ASI that which it was supposed
to pay under the contract had ASI fully perforned, not that HC
can keep ASI’'s equi pnent without paying for it. ASI is therefore
entitled to the return of its equipnent or the equi pnent’s val ue,
$30, 600.

3. The district court erred in not dism ssing National
Union. Even if National Union was sonehow |liable to PNB for
HCl’s not paying PNB' s debtor, the contract between the insurance
conpany and HCl was never entered into evidence. Absent a
stipulation or evidence of spoilage or sone other extraordinary
showi ng, National Union’s liability cannot be established in this
case.

CONCLUSI ON



In accordance with the foregoing, the judgnent of the

district court is AFFIRVED I N PART and REVERSED | N PART.



